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Foreword

In the face of contemporary challenges — global warming, ecological degrada-
tion, warfare, gross violations of human rights, increasing inequality, poverty
and migration — conventional wisdom mostly tends to blame the weaknesses of
international law. The legal mind still operates under the distinction of domes-
tic and international law; the legal quality of the later is often questioned in
light of the usual absence of effective international policing powers and law
enforcement. There is no shortage of international law providing guidance and
aspirations, ranging from general principles of law, human rights, sbGs and
principles of non-discrimination and transparency. But, so it is said, the well-
known weaknesses of international law and institutions explain the frequent
absence of effective transnational public goods.

The present volume challenges such conventional wisdom. In fact, many
of these transnational problems are rather caused by the tradition of intro-
verted national constitutions and political systems than by international law.
National constitutions are shaped to, and operate in, the pursuit of domes-
tic interests in foreign affairs. Thus, they often are unable to contribute and
produce global public goods addressing common concerns of humankind.
Instead, sovereignty in defence of national interests, of western democracy,
or of authoritarian rule, prevails with a purely national and territorial focus.
They often do not allow international law to apply. Free-riding and beggar-
your-neighbour policies result, to the detriment of others and global welfare.

Editors and authors of this volume identify and analyse dysfunctional gov-
ernance as a result of introverted constitutional law and the lack of appro-
priate interaction with international law, civil society and the private sector.
The volume offers a broad framework of transnational constitutionalism
beyond the nation state, bringing all components together while recognising
and struggling with the fact of largely diverse values and political systems.
True, the project was inspired, and is informed, by the unique experience of
European integration. Yet, it does not purport to simply extrapolate the latter
to global governance. While conceptually European, and based on ordo-liberal
philosophy represented by the editors, authors from all continents with differ-
ent backgrounds contribute to produce evidence of a fascinating variety and
plurality of different regulatory traditions and approaches. These case stud-
ies are at the heart of the volume. Importantly, they are not limited to inter-
governmental relations, but include all actors and contribute to the advent of
transnational law. They take stock in different fields, not limited to trade and
investment, the core areas of international economic law. They show strength



VIII FOREWORD

and weaknesses in different systems, and offer important groundwork for sub-
sequent work in further developing the theory of multi-level governance and
transnational constitutionalism.

Many of the conclusions drawn, and proposals made, insist on enhanced
communication and interaction between different actors and different reg-
ulatory fields. They show that domestic and foreign affairs no longer can be
separated. They show that domestic constitutions need to respect and enforce
international law. They need to develop tools, unilaterally contributing to
global public goods, thus overcoming traditional perspectives of national and
territorial self-interest. Carrot and sticks are indispensable tools of transna-
tional constitutionalism. The contributions show that transnational markets
are nota given, but are constituted in law. Foremost, they imply the necessity of
a strong and undivided rule of law, no longer adhering to the Austinian divide
of domestic and international law. And such a rule of law must be anchored
within domestic constitutional law, irrespective of the great spectrum of dif-
ferent political systems. Only countries making this commitment form part of
effective transnational constitutionalism.

The contributions are mainly written with great powers in mind. But they
are of equal, and perhaps greater, importance to small and middle-sized coun-
tries, dependent upon a rule-based international order and devoid of power
politics. Switzerland, perhaps, is a case in point, upon which transnational
constitutionalism and vertical checks and balances in the daily life of law can
build. The country has a long and proud tradition friendly to international
law, a monist doctrine, granting citizens the right to invoke international law.
Recognising the respect of international law in the Federal Constitution as a
means to protect minorities in direct democracy, constitutional review of Swiss
federal legislations is essentially based upon the European Convention for the
Protection of Human rights, and not the Federal Constitution itself which lim-
its, from a federalist perspective, constitutional review to the laws of Cantons.
The Convention thus is an integral part of the domestic constitutional system.
Populist initiatives to reverse this achievement were voted down by the Swiss
with strong majorities. Swiss people rely upon transnational constitutional-
ism. There is no fundamental divide in the rule of law. The model can also
inspire the rule of law in international economic relations where courts of
law, including in the EU, have been more reluctant, taking recourse to politi-
cal questions doctrine and to powers of parliaments. Existing weaknesses can
be addressed taking recourse to transnational constitutionalism. The volume
will assist the implied transition of domestic constitutional law within an over-
arching framework. It offers a most valuable contribution to the doctrine of
multi-level governance.
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This work is the legacy of Ernst-Ulrich Petersmann, in association with
Armin Steinbach who takes up the torch for the next generation in building
and developing transnational constitutionalism in the face of contemporary
challenges. It shows how far Ulli travelled, from insisting on economic rights
of citizens to full protection of human rights and transnational constitutional
theory in the pursuit of happiness of humans in the 21st Century. The many
contributions in this book pay tribute in their way to a far sighted mind, and
so does this preface in gratitude. The volume also shows how much work lies
ahead, inspiring a new generation of scholars.

Berne, August 2023
Thomas Cottier
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CHAPTER 1
Introduction and Conclusions

Ernst-Ulrich Petersmann and Armin Steinbach

This Introduction summarizes the contents and explains the methodology of
the book and of its main policy conclusions on how constitutional democra-
cies should respond to the increasing governance failures inside and beyond
states. All UN member states have employed constitutional law for providing
national public goods (PGs) such as protection of the environment; they also
participate in multilateral treaties of a higher legal rank and multilevel gov-
ernance institutions for protecting transnational PGs such as UN rules and
institutions for the protection of the environment and human rights. However,
international treaty commitments are often not effectively implemented
inside UN member states, for instance if UN member states prioritize national
communitarian values over internationally binding agreements (e.g. in Anglo-
Saxon democracies with parliamentary supremacy); or if they continue being
governed by authoritarian governments insisting on the UN Charter principle
of ‘sovereign equality of states’ even if multilateral treaties and human and
democratic rights are not effectively protected by governments. The 2030 UN
Sustainable Development Agenda (SDA) emphasizes the need for international
cooperation in protecting 17 universally agreed sustainable development goals
(sDGs) based on respect for human rights, democratic governance and rule-
of-law. Yet, these ‘constitutional principles’ and spGs are not effectively pro-
tected inside and among many UN member states, especially if their domestic
legal systems fail to subject foreign policy powers to effective constitutional
restraints.!

The increasing ‘executive power politics’ and transnational ‘governance fail-
ures’ are influenced by numerous political, legal, economic and social causes.
For instance, legal civilization in terms of protecting rights and judicial rem-
edies of citizens (cives) in democratic and republican city states around the
Mediterranean Sea 2500 years ago, and during Europe’s medieval constitution-
alism, had no parallel traditions outside Europe. Following the ‘democratic
enlightenment revolutions’ in the Americas and Europe since the 18th century,

1 Like those in the 2009 Lisbon Treaty on European Union (TEU), whose Articles 3 and 21
require the EU to respect human rights, rule-of-law, democratic governance and other con-
stitutional EU governance principles and judicial remedies also in the EU’s external relations.

© ERNST-ULRICH PETERSMANN AND ARMIN STEINBACH, 2024 | DOI:10.1163/9789004693722_002
This is an open access chapter distributed under the terms of the cc By 4.0 license.



2 PETERSMANN AND STEINBACH

domestic constitutionalism and constitutionalization of foreign policies con-
tinued to develop in diverse ways. Today’s reality of ‘constitutional pluralism’
also includes ‘fake constitutions’ enabling authoritarian rulers (e.g. in China
and Russia) to abuse domestic and foreign policy powers without effective
democratic, legal and judicial accountability. Among democracies, process-
oriented governance prioritizing legislative supremacy over individual rights
differs from rights-based, multilevel democratic and economic constitution-
alism. While the EU Charter of Fundamental Rights (EUCFR) and the Lisbon
Treaty on European Union recognize human rights and diverse democracies
as co-constitutive of Europe’s multilevel constitutional democracies,? citi-
zens and governments outside Europe often argue ‘against constitutionalism
beyond states’, for instance on the ground that ‘it institutes a system of rule
that is unlikely to carry popular support’3 As illustrated by increasing ‘execu-
tive power politics’, this may even culminate in the violation of treaties ratified
by parliaments for the benefit of citizens. The conflicting value premises and
conceptions of international law among authoritarian, neoliberal and ordo-
liberal state systems, as discussed throughout the Paris conference and in the
book contributions, draw attention to the unresolved ‘constitutional problems’
of today’s ‘multipolar world’ where diverse social conceptions of justice (e.g
in the sense of socially accepted justifications of international law and gov-
ernance of PGs) pose challenges to the UN and wTo governance of the sDGs.

Part 1 of this book explains why — notwithstanding this reality of ‘consti-
tutional pluralism’ based on diverse cultural and constitutional traditions
among the 193 UN member states — constitutionalism, constitutional poli-
tics, and constitutional economics offer the most coherent, analytical meth-
ods for explaining, and responding to, transnational ‘governance failures’ in
protecting the SDGs, also in the ‘interface relations’ between democratic and
authoritarian UN member states. Parts 11 and 111 of this book offer case-studies
explaining the importance of ‘environmental constitutionalism’ and of multi-
level democratic constitutionalism for strengthening multilevel governance of
the sDGs through democratic participation, private-public partnerships and
stronger ‘stakeholder responsibilities. These case-studies must be seen in the

2 Cf E.U. Petersmann, Multilevel Constitutionalism for Multilevel Governance of Public Goods
(Oxford: Hart 2017).

3 Cf Martin Loughlin, Against Constitutionalism (Harvard UP 2022), at 202, who rejects
European ‘ordo-constitutionalism’ and ‘cosmopolitan constitutionalism’ as being inconsist-
ent with his nationalist conception of representative democracy — without offering any solu-
tions for limiting transnational governance failures and responding to citizen demand for
protecting transnational PGs more democratically and more effectively.
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broader context of ‘structural transformations’ of societies, international rela-
tions and international law since World War 11. As social, economic, political
and legal systems are interdependent, mere liberalization of some economic
sub-structures (e.g. in China and Russia) was unlikely, anyhow, to protect equal
freedoms in the political, legal and social systems of authoritarian states.*

1 Structural Transformations of the International Legal System

In contrast to the ‘international law of coexistence’ (1648-1945) and failures of
the League of Nations to protect human rights and transnational rule-of-law,
the UN Charter and the 15 UN Specialized Agencies established a new kind of
‘international law of cooperation’ (W.Friedmann) for multilevel governance of
transnational PGs. The decisive US leadership in defeating imperialism (e.g.,
through World Wars 1 and 11, the dissolution of the Soviet Union at the end
of the cold war) and in elaborating and globalizing UN and GATT/wTO law
promoted decolonization and ‘constitutionalization’ of the post-1945 trans-
national relations based on increasing respect for individual and democratic
self-determination in a rules-based, neoliberal economic order. The acces-
sion of authoritarian states like China (2001) and Russia (2012) to the World
Trade Organization (WTO) enabled also authoritarian rulers to reform their
dysfunctional economies. However, their continuing authoritarian suppres-
sion of human and democratic rights provoked new geopolitical rivalries —
like Russian wars of aggression, the trade war started by US President Trump
against China, and the US disruption of the wto legal and dispute settlement
system — demonstrating the politically unrealistic nature of the UN and wto
objectives of a rules-based and market-driven, liberal world order.?

Since the 1950s, European states used the GATT provisions for free trade
areas and customs unions for transforming international law in Europe
into multilevel legal, democratic and judicial protection of human and con-
stitutional rights of EU citizens in a common market among more than 30
European democracies practicing new kinds of multilevel, democratic con-
stitutionalism protecting peace and unprecedented social welfare. In the
1990s, following the end of the cold war, the EU commitments to promoting

4 On this ‘interdependence of orders’ emphasized by ordoliberalism see E.U. Petersmann,
Neoliberalism, Ordoliberalism and the Future of Economic Governance, in JIEL 26 (2023)
836—-842.

5 See E.U. Petersmann, The Future of International Economic Law in the Asian Century, injIEL
26 (2023) 595-613.
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transnational rule-of-law led to adoption of compulsory third-party adjudica-
tion also in wTo law, international investment law, the UN Convention on the
Law of the Sea (UNCLOS), and in the 1998 Rome Statute of the International
Criminal Court. Yet, as discussed in Part 1, the geopolitical rivalries of the 21st
century increasingly prompt China, Russia and the USA to oppose judicial
protection of transnational rule-of-law; and, as discussed in Parts 11 and 111,
while the increasing number of UN environmental conferences and envi-
ronmental agreements since the 1972 Stockholm Conference and the 1992
Rio Conference have led to universal acceptance of the environment and of
climate change mitigation as global PGs, enforcing multilateral trade and
environmental agreements through multilevel legal and judicial protection
of economic, environmental and human rights — as successfully practiced in
Europe — remains deeply contested by hegemonic and many other states out-
side Europe.

As described in Chapters 2, 4 and 5 of this book, the progressive ‘consti-
tutionalization’ of EU environmental law and policies enabled a leading role
of the EU also in the negotiations and domestic legal implementation of the
UN Framework Convention on Climate Change (UNFCCC 1992) and the related
Kyoto (1997) and Paris Agreements (2015), as illustrated by the EU’s emission
trading system and complementary Carbon Border Adjustment Mechanism
(cBaM) inducing third countries to tax and restrict carbon emissions. Yet,
just as the EU insistence on inserting ‘human rights clauses’ and providing
for compulsory adjudication of disputes in international agreements remains
contested by third countries, so are many wro members challenging the legal
consistency with UN and wto law of EU environmental measures (like the
c¢BaM and EU import restrictions on palm oil produced in illegally deforested
tropical lands). If international law is defined by treaties, customary rules and
general principles of law (as in Article 38 of the Statute of the International
Court of Justice), the changing structures of international law may not be
obvious. This book focuses on the dynamic interactions between international
rules and related legal practices (like abuses of the wro Appellate Body sys-
tem, plurilateral countermeasures like multi-party interim arbitration in the
WTO, increasing challenges to investor-state arbitration), and on plurilateral
and regional agreements such as the Regional Comprehensive Economic
Partnership (RCEP) in Asia, the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP), transatlantic cooperation among the
EU and the USA, and the EU’s cBAM in response to insufficient greenhouse
gas emission reductions in third countries; arguably, these legal practices (e.g.
favoring plurilateral reforms in response to failures of the UN and wto legal
systems) reveal structural changes in the international legal system.
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2 Research Questions and Methodology of This Book

The editors of this book share the view underlying Europe’s multilevel consti-
tutionalism that ordoliberal and constitutional methodologies could inspire
a humane rebuilding also beyond European integration of the world trad-
ing, investment and environmental systems if it should ever be possible to
reform the suppression of human rights in authoritarian UN member states
and neoliberal nationalism (as illustrated by the ‘Brexit’ and by money-driven
US protectionism) disrupting multilateral economic order.® Yet, the realities
of ‘constitutional pluralism’ suggest that the diverse constitutional traditions
of European, American, African and Asian countries will continue promoting
regulatory competition, geopolitical rivalries and transnational governance
failures like the ‘executive power politics’ disrupting the UN and wto ‘world
order treaties. How should reasonable citizens and democratically account-
able governments respond to such governance failures like suppression of
human and democratic rights, abuses of veto powers, and insufficient cooper-
ation in responding to health pandemics, climate change, food crises, Russian
wars of aggression and threats of using nuclear weapons? Europe’s legal com-
mitment to ‘competitive social market economies’ (Article 3 TEU) is based on
Europe’s social experiences that citizens must be empowered by human and
constitutional rights and social security to develop their human capacities and
adjust to, and support, the changes imposed in open societies with economic
and democratic competition. The current human disasters — like illegal wars
of aggression, global health pandemics, climate change, ocean pollution, over-
fishing and other biodiversity losses, non-compliance with UN and wto law
and dispute settlement systems — reflect transnational governance failures
and ‘constitutional failures’ to protect human and democratic rights and the
sDGs. Both left-wing and right-wing ‘populist politicians’ polarize societies by
blaming science-based elites (e.g. demonstrating man-made climate change)
and pluralist societies (e.g. defending human rights, democratic accounta-
bility and protection of minorities); they call for returning to authoritarian
governance so that ‘strongmen politics’ can impose ‘social peace’ and ‘social
justice’. Yet, social inequalities, political exclusion, corruption and suppression
of human and democratic rights remain much more characteristic of author-
itarian states than of constitutional democracies. This book explores how to

6 See Petersmann (n 4), reviewing The Oxford Handbook of Ordoliberalism edited by
T. Biebricher/ W. Bonefeld/P. Nedergaard (Oxford University Press, 2022); idem, Transforming
Trade, Investment and Environmental Law for Sustainable Development?, Austrian Review of
International and European Law 26 (2023), 1-38.
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rethink constitutionalism and governance of global PG by using the analytical
lenses of ‘constitutional politics’ (e.g. emphasizing the need for transforming
‘constitutional contracts’ into democratic legislation and administrative and
judicial protection of rule-of-law at national and international levels of gov-
ernance of PGs) and of ‘constitutional economics’ (e.g. exploring the lim-
itation of market failures, governance failures and constitutional failures by
multilevel constitutionalism).

The book aims to explain transnational governance failures as well as
how to remedy them, building on ‘constitutional pluralism’ in rules-based
approaches to mitigating climate change and to other regulatory challenges
in UN and wTo governance of PGs. The term ‘constitutionalism’ is used in a
broad sense for constituting, limiting, regulating and justifying multilevel rules
and governance institutions of a higher legal rank for providing pGs.” It covers
evolutionary constitutionalism (e.g. as emphasized in the chapter by J. Flett),
transformative national constitutionalism (e.g. as elaborated by E. Daly/M.
Tigre/N. Urzola for the Americas), and constructive, multilevel constitutional-
ism at national and international levels of governance (e.g. as emphasized by

7 This ‘open definition’ differs from the state-centered definition proposed by Loughlin
(n 3, pages 6-7), according to whom a modern Constitution ‘(1) establishes a comprehen-
sive scheme of government, founded (2) on the principle of representative government and
(3) on the need to divide, channel, and constrain governmental powers for the purpose of
safeguarding individual liberty. That constitution is also envisaged (4) as creating a perma-
nent governing framework that (5) is conceived as establishing a system of fundamental law
supervised by a judiciary charged with elaborating the requirements of public reason, so that
(6) the constitution is able to assume its true status as the authoritative expression of the
regime’s collective political identity’. From the point of view of European constitutionalism,
such traditional definitions neglect the transformation of most national into transnational
PG s resulting from globalization, the ‘republican task’ of constitutions to respond to demand
by citizens for protecting such transnational PGs, and the democratic task of constitutional-
ism to protect democratic input-legitimacy and output-legitimacy of multilevel governance
of global pGs, which no single state can protect without international law and multilevel
governance institutions. Mere constitutional nationalism without regard to transnational
governance failures has become parochial and democratically irresponsible. The public dis-
information of the nationalist ‘Brexit politics’ is also increasingly recognized in Britain; cf
Martin Sandbu, No, there isn't a ‘democratic deficit’ in the EU, Financial Times 14 August 2023.
See also Philip Stevens, The EU is doing more — lots more, Financial Times of 18 August 2023
(explaining why — contrary to the predictions during the Brexit referendum in 2016 that a
leave vote would see the EU collapse under the weight of its intrusions into national affairs —
the new EU migration, health, environmental and common defense policies responding to
the migration, covip-19, climate change and security crises continue being supported by
EU citizens and their democratic institutions). Even if recent opinion polls in the UK now
show clear and consistent expressions of regret that the country left the EU, ‘rejoining the EU
remains a very distant dream’ (Robert Shrimsley, Financial Times 31 August 2023).
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European lawyers and in the negotiations on reforming investor-state arbitra-
tion); Anglo-Saxon claims ‘against constitutionalism’ (e.g. based on national-
ist conceptions of representative democracy and insufficient popular support
for constitutionalism beyond states) offer no coherent responses for protect-
ing transnational PGs; in Europe, they have been refuted by the effectiveness
of European constitutional law and by the ‘constitutional patriotism’ of EU
citizens supporting multilevel democratic and republican constitutionalism
for limiting national governance failures, as discussed in various chapters of
this book.

The legal, political, economic and social processes of constitutionalism —
like democratic ‘constitutional politics’ transforming agreed ‘constitutional
contracts’ (e.g. on national Constitutions) into democratic legislation and
administrative and judicial protection of rule-of-law — are complicated by
globalization, its transformation of national into transnational 6 s (like protec-
tion of the environment, rule of law, public health), and by the reality of ‘con-
stitutional pluralism’ Depending on their historical evolution and democratic
preferences, UN member states often prioritize conflicting values (like state
sovereignty, popular sovereignty, inalienable rights of citizens) ushering in reg-
ulatory competition and geopolitical rivalries. The linking of economic, envi-
ronmental and social rules with human rights and rule-of-law principles in the
UN spA could not prevent transnational governance failures undermining the
universally agreed sDGs like food security (SDG2), healthy lives (sDG3), climate
change mitigation (SDG13) and protection of other environmental commons
(sDGs 14 and 15), access to justice and rule-of-law (SDG16). Exploring ‘consti-
tutional pluralism’ reveals fundamental divergences on how to protect PGs, as
illustrated by the diverse EU and US climate change legislation and litigation
analyzed in Part 11 of this book. The protection of civil, political, economic and
social human rights in the national constitutional systems of the member states
of the EU and of the broader European Economic Area (EEA) — reinforced by
EU law, EEA law, the European Convention of Human Rights (ECHR) and UN
human rights law — has no equivalent in Africa, the Americas and Asia. Europe’s
multilevel ‘constitutional politics’ (e.g. in national and European parliaments),
like the ‘constitutional economics’ underlying Europe’s unique economic and
environmental constitutionalism, are characterized by multilevel legal, demo-
cratic and judicial restraints on abuses of public and private power, ‘institutional
checks and balances), science-based regulatory agencies, and legal protection
of individual preferences (e.g. by judicial protection of human and fundamen-
tal rights and non-discriminatory competition as a discovery procedure and
as restraint on abuses of power). The editors share the EU’s ordo-liberal com-
mitment to ‘normative and methodological individualism) which is justified by
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UN and European human rights law (HRL). The 1948 Universal Declaration of
Human Rights acknowledges the perennial human search for morality, reasona-
bleness and universal protection of human rights (cf Article 1 UDHR); the social
and political nature of human beings as reflected in human rights to individual
and democratic self-development (cf the Preamble and Articles 19—21 UDHR);
the limitation of ‘human dignity’ by human passions provoking perennial
abuses of public and private power (as recalled in the Preamble of the UDHR),
resulting in the need for institutionalizing public reason and democratic
constitutionalism based on rule-of-law and communitarian, democratic and
judicial institutions protecting PGs (cf Articles 27—-29 UDHR), including also
undistorted market competition as a decentralized information, coordination
and sanctioning mechanism inducing citizens to supply and demand scarce
goods and services.® Yet, the realities of ‘constitutional pluralism’ based on
diverse conceptions and traditions of constitutionalism are reflected in the
chapters of this book written by authors from diverse continents. The ubiquity
of transnational governance failures illustrates how UN HRL is not effectively
implemented through ‘constitutional politics’ and ‘constitutional economics’ in
many UN member states. Constitutional economics (as discussed in Chapter 3)
aims at protecting ‘consumer sovereignty’ in Europe’s common market and ‘citi-
zen sovereignty’ in Europe’s constitutional democracies; its normative individu-
alism (acknowledging voluntary, informed consent of citizens as primary source
of democratic and economic values) goes far beyond the basic principles of the
Bretton Woods agreements, GATT, the wTo, international investment and envi-
ronmental law, which — even though historically designed by and for market
economies — include only insufficient legal disciplines for non-discriminatory
conditions of competition and rule-of-law, notably in state-capitalist coun-
tries. ‘Constitutional economics’ as economic discipline originated in the USA.

8 Forahuman rights approach to international economic regulation challenging the neoliberal
focus on the utility-maximizing rationality of the homo economicus (as emphasized by utili-
tarian neoliberalism as advocated by UK Prime Minister Thatcher and US President Reagan
during the 1980s) by acknowledging the social and political vulnerability of the homo labo-
rans and homo politicus see: E.U. Petersmann, International Economic Law in the 21st Century.
Constitutional Pluralism and Multilevel Governance of Interdependent Public Goods (Hart
2012). The editors of this book emphasize that the needed legal protection of general inter-
ests in non-discriminatory conditions of market competition (e.g. by protecting ‘consumer
sovereignty’ in economic markets and ‘citizen sovereignty’ in democratic markets) must be
complemented by legal safeguards of special interests (e.g. for protecting decent working
conditions) and by democratic and judicial ‘balancing procedures’ (e.g. for promoting social
justice, reconciling investor rights and shareholder interests in profit-maximization with
larger ‘stakeholder interests’ in sustainable development).
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Yet, its multilevel policy implementation remained essentially limited to eco-
nomic agreements among democracies in Europe and in third countries (like
Canada), which concluded free trade agreements (FTAs) with human rights
guarantees with the EU. Neither constitutional economics nor the liberal, eco-
nomic principles underlying the IMF, GATT and wTO agreements (like mone-
tary convertibility, protection of private rights, rules-based open markets aimed
at non-discriminatory conditions of competition) are effectively protected in
authoritarian states like China and Russia, which acceded to the Bretton Woods
and wrto agreements without effectively implementing their underlying
‘embedded liberalism’

UN and wro law have not prevented public and private abuses of power
nurturing geopolitical rivalries undermining HRL and wTO rules for non-
discriminatory conditions of trade. In contrast to Europe, the responses by
African, American and Asian governments to the global governance challenges
remain guided by diverse constitutional and political governance traditions, as
discussed in the various chapters of this book. Cultural, social, and legal diver-
sity fosters economic and legal incoherencies between neoliberal, ordoliberal,
totalitarian and ‘third world’ approaches to multilevel governance of pGs (like
the sDGs). Russian wars of aggression and trade wars between China and the
USA have made ‘constitutional reforms’ of UN and wto law unlikely. The ‘uni-
polar moment’ after the dissolution of the Soviet Union (1991) has given rise to
a new multipolar world with increasing regulatory competition and transna-
tional governance failures disrupting the diverse UN/wTO governance regimes
for pGs.% This book explores reasonable responses to the global governance
crises.

3 Part 1: Constitutional Pluralism, Constitutional Politics and
Constitutional Economics

Chapter 2 on Constitutional pluralism, regulatory competition and transnational
governance failures proceeds from the fact that all UN member states use con-
stitutionalism for protecting national PGs. The current human disasters —
like illegal wars of aggression, violent suppression of human and democratic

9 For a discussion of the different kinds of (trans)national PGs (like non-rival and non-
excludable ‘pure pGs) excludable ‘club goods), and exhaustible ‘common pool resources’),
which require diverse policy responses, see E.U. Petersmann (n 2), at 190 ff. On the lack of
rights-and citizen-based ‘legal civilization’ in many non-European countries with non-
democratic, communitarian cultures see Petersmann (n 5).
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rights, global health pandemics, climate change, ocean pollution, overfishing
and other biodiversity losses, and non-compliance with UN and wto law and
dispute settlement systems — reflect transnational governance failures and
‘constitutional failures’ to protect human and democratic rights and the spGs.
Since the 1950s, Europe’s multilevel constitutionalism succeeded in progres-
sively limiting transnational governance failures; yet, it is not followed outside
Europe. Geopolitical power politics and constitutional nationalism prompted
China, Russia and the USA to resist constitutional reforms of UN/wTo gov-
ernance and ‘environmental constitutionalism’ Constitutionally unbound
‘totalitarian states’ (like China and Russia) and Anglo-Saxon neo-liberal inter-
est group politics (notably in the USA) disrupt the rules-based world trading
system. The more globalization is perceived as creating vulnerabilities justify-
ing national security restrictions (e.g. against spread of viruses, weaponization
of interdependence), the more important become plurilateral second-best
responses like free trade and investment agreements prescribing respect for
human rights and judicial remedies, ‘de-risking’ global supply chains, and ‘cli-
mate protection clubs’ conditioning market access on greenhouse gas reduc-
tions. The sociological insight underlying the ordoliberal objective of a ‘social
market economy’ — that citizens must be empowered by human and constitu-
tional rights and social security to adjust to, and support, the changes imposed
in open societies with economic and democratic competition — remains true
also for the needed transformation of international economic law (1EL) to bet-
ter protect the universally agreed spGs. The neoliberal paradigm of a utility-
maximizing homo economicus must be supplemented by the human rights
paradigm of individual and democratic self-determination by reasonable citi-
zens who remain socially and politically vulnerable unless they are protected
by civil, political, economic, social and cultural rights to develop their diverse
human capacities. Yet, authoritarian rulers reject this primacy of reasonable
citizen interests and the legal-institutional framework for market economies
and constitutional democracies reconciling the individual pursuit of self-
interests with the common citizen interests in PGs and social justice.

Chapter 3 on Constitutional economics and transnational governance fail-
ures explains ‘constitutional economics’ as a methodology for analyzing legal
strategies aimed at ‘constitutionalizing’ foreign policy powers and the law of
international organizations. Constitutional economics distinguishes between
‘market failures’ (like distortions of competition, environmental pollution,
social injustices), ‘governance failures’ (like insufficient protection of PG like
the spDGs, suppression of human and democratic rights), and ‘constitutional
failures’ (like non-existence of rules of higher rank limiting market and gov-
ernance failures, inadequate rule of law, lack of democratic governance
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institutions). These three types of transnational governance failures disrupt
equal human and constitutional rights and different policy fields characterized
by collective action dilemmas (like climate change mitigation, international
rule-of-law, division of labor through international trade and investments).
With its ‘normative individualism’ prioritizing mutual agreeability of constitu-
tional arrangements for all members of society aimed at protecting ‘consumer
sovereignty’ and ‘citizen sovereignty’, constitutional economics has been the
conceptual underpinning of European multilevel governance; it could pro-
mote also UN/wTO governance protecting legislative, administrative and
adjudicative rule of law and equal rights inside and beyond states through
international rules of a higher legal rank. Disentangling policy failures into
market, governance and constitutional failures offers analytical insights and
normative guidance for responding to the causes of policy failures. The dis-
tinctions clarify responsibilities and allow targeting policy responses; they
reveal deficiency of rules and inform their re-design; and highlight systemic
rivalries between rules-based, state-controlled, and business-determined gov-
ernance regimes. Many countries outside Europe reject Europe’s ‘normative
individualism’ for protecting non-discriminatory market competition through
multilevel democratic protection of human and constitutional rights and
independent regulatory and judicial institutions.

Chapters 1—3 form Part 1 which discusses and defines ‘transnational gov-
ernance failures’ by the failure of markets, governments and international
organizations to protect transnational pGs (like compliance with UN and
wrTO law as ratified by national parliaments) and to effectively contribute to
the universally agreed 17 sDGs. The emergence of a multi-polar world with
authoritarian governments disregarding UN and wTo law entails regulatory
competition and systemic rivalries undermining the UN spA and human
rights. Transnational governance failures violating international law confirm
that path-dependent governance methods — like constitutional nationalism,
intergovernmental power politics, and conceptions of international organ-
izations as ‘international functionalism’ among states (rather than as multi-
level governance for the benefit of citizens) — may not suffice for realizing the
universally agreed sDGs. Part 1 explains the methods suggested by the book
editors (i.e. normative and methodological individualism) for exploring alter-
native policy responses remedying collective action problems (such as climate
mitigation) and maintaining international rule-of-law (e.g. through reforms
of trade, investment and environmental rules and dispute settlement proce-
dures, plurilateral agreements on carbon taxes and carbon-border adjustment
measures). The following three research questions had been proposed by the



12

PETERSMANN AND STEINBACH

book editors for the elaboration of all book chapters in view of their universal
importance for realizing the sDGs:

(1)

To what extent will the realities of the ‘multipolar world’ undermine the
supply of transnational PGs such as the rule-of-law objectives of the UN
SDA (SDG16) and environmental preservation (cf sDGs13-15)? Can the
lack of effective UN and wto legal disciplines on ‘market failures’ (like
restraints of competition, external effects, information asymmetries),
‘governance failures’ (e.g. to respect rule-of-law and protect PGs) and
‘constitutional failures’ (e.g. in terms of protecting human rights against
authoritarian power politics) be compensated by more decentralized
private-public partnerships (e.g. for decarbonizing and digitalizing
economies, inventing and distributing vaccines for everybody) and
plurilateral agreements? Contributions in this book offer multiple ave-
nues towards the supply of transnational PGs. Private-public partner-
ships are at the core of the contributions by Lamy and Denton, whose
recommendations aim at moving from a state-centered Westphalian
order towards one that emphasizes the different contributions of soci-
etal actors (societal groups, business, individuals, states) towards the
achievement of the spG. The shift towards plurilateral approaches
looms behind the EU’s endeavour to introduce a cBAM (discussed by
Flett) as core element of a ‘climate club’ that would offer incentives for
more ambitious sDG efforts.

Can republican constitutionalism be extended to multilevel governance
of transnational pGs (like compulsory judicial remedies in wTo law)
and remain democratically and legally accountable to citizens and their
representative institutions? The policy responses discussed in Part 111
explore how new and decentralized forms of cooperation may contrib-
ute to effective PG supply (Lamy, Denton), or how regional and plurilat-
eral cooperation may offer ‘second-best policies’ for preserving rules-
based cooperation overcoming collective action dilemmas (Chaisse,
Fahey) and disagreements on trade and investment adjudication (van
den Bossche, Marceddu).

Are there lessons from Europe’s multilevel constitutionalism for reform-
ing multilevel governance of global PGs like the sDGs? This book does
not claim that the European experiences with transforming governance
failures (e.g. in monetary, competition, environmental and human
rights policies) into multilateral constitutional reforms should serve
as a role model for governance reforms in different global and regional
contexts. The ‘interdependence of orders’ (like social, cultural, eco-
nomic, political and legal systems) and the unique context of European
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integration may exclude such ‘policy transfers’ to diverse institutional,
legal, and cultural traditions. For example, Europe’s focus on individual
rights limiting ‘market failures’ (e.g. by competition, environmental and
social rights and judicial remedies), ‘governance failures’ (e.g. by rule-
of-law requirements, institutional ‘checks and balances’) and ‘constitu-
tional failures’ (e.g. protecting human and constitutional rights of EU
citizens) has no equivalent in constitutionalism in Africa, the Americas
or Asia. Yet, as discussed in Part 11 of this book, the EU’s climate change
litigation and ‘environmental constitutionalism’ are influencing envi-
ronmental governance and ‘climate litigation’ also in some countries
outside Europe (like Brazil and Colombia) (Daly/Tiger/Urzola). The
more geopolitical rivalries prompt hegemonic governments to disrupt
UN and wTo governance and related third-party adjudication, the more
important become regional and functionally limited, plurilateral alli-
ances of countries and private-public partnerships (e.g. for decarbon-
izing and digitalizing economies, providing vaccines to all countries)
supporting global pGs like transnational rule-of-law (van den Bossche,
Marceddu).

4 Part 11: Constitutional Pluralism, Rule-of-Law and Climate Change
Mitigation: How to Limit Transnational Governance Failures in
Climate Change Mitigation?

The contributions in Part 11 explore origins and remedies of transnational gov-
ernance failures by using the example of the perennial failures of mitigating cli-
mate change effectively in the context of the 1992 UN Framework Convention
on Climate Change (UNFccc). The 2015 Paris Agreement on climate change
mitigation recognizes the sovereignty of its more than 190 contracting states
to decide on their ‘nationally determined contributions’ (NDCs) — subject to
periodic, international surveillance procedures — for realizing the universally
agreed goal of decarbonizing economies to limit global temperature rises
to 1.5°C, and to keep them ‘well below’ 2.0°C above pre-industrial times. The
authors from Europe, the US and Asia explain why European, US and Asian
views on ‘environmental constitutionalism’ differ fundamentally among these
three regions of the world. This entails what Part 1 described as regulatory com-
petition among competing conceptions of regulation. Comparative studies of
EU, US, Latin American, Chinese, Japanese and UN environmental policies
demonstrate how diverse constitutional contexts contribute to diverse envi-
ronmental and climate change regulations and policies. Constitutionalism,
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decarbonizing economies, regulatory competition and perceived national
security risks interact dynamically; they explain some of the environmental
governance failures (like insufficient phasing-out of fossil fuels, lack of support
in the US Congress for carbon taxes, ‘carbon leakage’ caused by diverse regula-
tory standards and regulatory competition for attracting ‘green investments’).
‘Environmental constitutionalism’ — inspired also by constitutional econom-
ics insights — increasingly influences European environmental practices (like
EU primary and secondary law, environmental litigation) and also some Latin
American countries prone to transformative constitutionalism; yet, it remains
contested outside the EU (e.g. in US federal courts exercising ‘judicial defer-
ence’ vis-a-vis democratic legislatures), and seems to play no role in authori-
tarian countries like China and Russia.

The ‘implementation deficits’ undermining the spGs can be reduced by
bottom-up approaches promoting parliamentary, participatory and delibera-
tive, democratic constitutionalism where possible, particularly in the EU with
its tradition of fundamental rights recognition, economic and environmental
constitutionalism and climate litigation (as discussed in the chapter by Eckes).
The EU’s constitutional requirements to protect the EU’s internal constitu-
tional principles also in the EU’s external policies prompted the EU legislation
on introducing wro-consistent Carbon Border Adjustment Measures (CBAM s)
as discussed in the chapter by Flett. Rights-based trade and climate litigation
exists also in Latin American countries like Brazil and Colombia; it remains
resisted in more process-oriented governance systems like the US and its con-
stitutional nationalism (as discussed in the chapter by Daly/Tigre/Urzola). In
Anglo-Saxon federal states (like Australia and the USA), regional or state-level
bottom-up constitutionalism could be more promising rather than top-down
federal obligations (Daly). Similarly, in China, regional autonomy offers poten-
tial leverage (e.g. for ‘green cities’) to promote bottom-up environmentalism;
but it has also enabled resistance against top-down reforms (e.g. for phasing-
out of coal-based energy plants at the request of China’s central government),
as discussed by Gao and Zhou.

The EU’s ‘environmental constitutionalisation’ has evolved from a sectoral
policy to one of the core, transversal and guiding components of the EU legal
order. The constitutional dimension of environmental protection is reflected
in environmental objectives, principles and rules in EU primary and second-
ary law, which have promoted ‘environmental democracy’ and an environmen-
tal dimension also in the EUCFR. The EU’s environmental constitutionalism
responds to global environmental challenges emphasizing the ‘intrinsic value’
of environmental protection within the EU legal order and the ‘constitutional
consensus’ among EU Member States that environmental protection warrants
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high levels of legal and judicial protection. Environmental transition is par-
ticularly visible in EU secondary law following the approval, in 2020, of the
EU Green Deal for decarbonizing and greening the EU’s economy. The mul-
tiple policy tools and mandatory standards aim at a socially ‘just transition’
with active industrial policies to secure continuing economic growth. Their
promotion of ‘climate change litigation’ and of external ‘carbon border adjust-
ment measures’ confirm the transformative nature of the EU’s environmental
constitutionalism.

Chapter 4 on Governance failures in court: How litigation constitutionalizes
norms on climate change mitigation illustrates the citizen-driven dimension of
the EU’s environmental constitutionalism and of the central role of individual
preference orientation that constitutional economics posits. The contribu-
tion emphasizes the role of individuals in claiming effective supply of envi-
ronmental PGs and strengthening multilevel ‘climate constitutionalism’ in
Europe through strategic climate litigation relying on international or regional
environmental commitments that originate outside the domestic legal order,
with a higher legal rank than the domestic executive and legislative actions
and inactions that they challenge. Often, later cases replicate successful legal
arguments and strategies from earlier cases and vest them with additional
authority. Some climate litigation relies on international and European human
rights norms — like the right to life (Article 2 ECHR) and the right to respect for
private and family life (Article 8 ECHR) — and norms relating to states’ respon-
sibility for adaptation and mitigation, such as the 2015 Paris Agreement and
the 2021 Glasgow Climate Pact. Ratifying and participating in the uUNFccc
has repeatedly been viewed as justification for demanding greater mitigation
efforts than originally planned by national institutions. While the European
Court of Human Rights had earlier interpreted human rights to cover situa-
tions where people’s lives were affected by environmental pollution, the court
pioneered by interpreting Articles 2 and 8 ECHR to entail an obligation to mit-
igate climate change.

Chapter 5 on EU Proposals for wro-consistent Carbon Border Adjustment
Mechanisms emphasizes the evolutionary nature of the process by which
States construct appropriate multilateral governance in response to their
search for proper governance of PGs. The EU’s quest for wro-consistent, mul-
tilateral solutions respects the realities of constitutional pluralism. This is
also why each wro Member only has one vote (there is no weighting); why,
even though voting is provided for, in practice no Member ever calls for a
vote and decisions are taken by consensus; and there is no independent exec-
utive. Mandatory and binding adjudication is a step down the evolutionary
path but is temporarily partially obstructed by the United States. In these
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circumstances, geopolitical rivalry and power play are inevitable elements of
international governance and can be used by states in pursuit of the protection
of the transnational PG, as illustrated by the EU proposal for a Carbon Border
Adjustment Mechanism. This ‘CBAM’ is quite particular because credit is given
for any carbon price already paid in the third country; this is central both to
establishing its exclusively environmental credentials and to understanding
the very specific regulatory nudge created for third countries providing, in the
current circumstances, the best available model for propelling the evolution-
ary protection of sustainable global governance of pGs.

In contrast to Europe’s ‘environmental constitutionalism), the United States’
climate and environmental regulations can be characterized as a process-
based — rather than rights-based — regulatory approach. This absence of US
environmental constitutionalism is also influenced by regulatory competition
favoring the use of second-best policy instruments in the 2022 US Inflation
Reduction Action Act aimed at reducing CO, emissions (as a transnational PG).
The US Supreme Court has not recognized constitutional rights to protection
of the environment, for example in terms of negative rights against harmful
externalities (built on a commitment to end uninternalized externalities). The
U.S. Congress — rather than introducing non-discriminatory carbon taxes — has
chosen second-best, discriminatory ‘subsidies strategies’ for climate change in
the 2022 US Inflation Reduction Act, which sets strong incentives for industry
investments into green technologies. The co-existence of diverse NDCs under
the 2015 Paris Agreement — such as emission trading systems, carbon taxes
and related carbon border tariffs, green subsidies, environmental standards
and other NDCs — intensifies regulatory competition and potential trade dis-
putes over discriminatory cBAMs, for instance if such cBams focus only on
explicit domestic carbon prices without taking into account other NDCs like
the phasing-out of fossil fuel subsidies.

Chapter 6 on ‘Environmental constitutionalism’ for improving UN environ-
mental law and governance: Latin American and US perspectives discusses
the different forms which environmental constitutionalism has taken in the
Americas in response to climate change mitigation. This contribution describes
recent developments in the United States, Colombia, and Brazil, highlight-
ing the divergent constitutional and legal approaches to climate protection.
Notwithstanding the rhetoric of rights in the popular imagination, rights-
based approaches have never driven policy in the United States, either in the
context of environmental and climate policy or otherwise. Nor has popular
will often impelled government action. Nor for that matter has the U.S. tended
to be swayed by international winds. Instead, the U.S. tends to rely on a combi-
nation of market-based approaches and administrative enforcement of broad
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legislative principles to advance national well-being, in the belief that markets,
rather than political or judicial elites, are more likely to be responsive to both
existing conditions and popular will. Where pursuit of national welfare meets
with geoeconomic competition, business-driven approaches marry with state
intervention engaging in discriminatory and protective means in order to pro-
tect domestic business. In this regard, the Inflation Reduction Act of 2022,
which contains the most innovative and ambitious climate mitigation goals
in the country’s history, exemplifies this approach. This contrasts with the
more constitutional economic approaches elsewhere in the Americas: rights-
based approaches have held sway as constitutional courts have been especially
responsive to individual and collective claims for environmental protection
and climate change mitigation in the context of robust environmental consti-
tutionalism. In particular, the courts of Colombia and Brazil have been global
pioneers in the recognition of environmental and even climate rights to galva-
nize political action. Colombia’s Constitutional and Supreme Courts have for
many years protected environmental rights as part of an integrated web of
human rights including rights to food, water, shelter, health, education and
dignity for indigenous and non-indigenous communities. Brazil's judiciary has
been equally committed to environmental protection; in the summer of 2022,
the Brazilian Federal Supreme Tribunal held that the obligation to comply
with the Paris Agreement creates enforceable human rights that individuals
can vindicate in court and that the government is obligated to respect; failure
to establish a climate fund, for instance, is not only a violation of the accord
but an actionable violation of a constitutional and human right that controls
the government. While the US may provide a model of political and economic
approaches to climate mitigation, courts in Latin America, as exemplified by
Brazil and Colombia, are providing a model of progressive rights-based action.
This chapter analyzes these national examples from a comparative perspec-
tive, assessing their effectiveness to climate mitigation and their connection
to the editors’ analytical framework. The transformative constitutionalism of
some Latin American countries can be likened with the constitutional eco-
nomics approach and the assertive role of European courts in enforcing indi-
vidual rights.

Chapter 7 on Constitutional Failures or Market Failures: China, Climate
Change and Energy Transition analyzes Chinese climate change mitigation
policies embedded into state planning and state-authoritarian approaches to
the protection of the environment. China’s greenhouse gas emissions exceed
those of all o0ECD market economies. In September 2016, China formally rat-
ified the Paris Agreement. Four years later, President Xi announced China’s
plan to further scale up its intended NDCs, which aim to have CO, emissions



18 PETERSMANN AND STEINBACH

peak before 2030 and achieve carbon neutrality before 2060. Due to China’s
unique political system, many people expect China to be a leader in climate
change mitigation given the personal commitment of the top leader to cli-
mate issues. Can state-authoritarian systems ignoring individual rights be a
role model in effectively supplying environmental pGs? This paper illustrates
the complex political economic tensions between the different stakeholders
behind China’s climate policy, especially between the central and local gov-
ernments, through a case study on the reduction of the reliance on coal power,
as announced by China in April 2021. As the result, in 2021, China’s new coal
power plants saw a reduction of 57% compared to 2020. However, the good
progress in energy transition was interrupted by the power outage sprawling
over 20 provinces in China in September 2021, which resulted in a U-turn in
the policy. As the consequence, China reversed its course of action, with more
coal power plants approved in the last month of 2021 than all 11 months before
combined. This chapter explores the reasons behind China’s policy shift; the
major domestic factors driving China’s policy; the major players involved in the
decision-making; whether this kind of policy-making engenders transnational
policy failures; how conflicts between national and subnational interests and
approaches have been resolved; and how the bargaining between different
domestic players impacts China’s approaches in FTAs and other trade and
investment negotiations.

At the HEC conference at Paris in September 2022, an additional presenta-
tion on Japanese and Asian leadership for climate change mitigation? described
how Japan’s climate law and policy have always been driven by international
developments of climate policy, especially international climate treaties. The
Climate Action Plan of Government is a key tool to implement climate pol-
icy under the 1998 Law Concerning the Promotion of Measures to Cope with
Global Warming (1998 Law); yet, it looks as a mere compilation of measures
taken or planned by relevant ministries rather than as a comprehensive strat-
egy. The minimal intervention of law in climate actions is another feature; it
barely obliges private entities to undertake climate actions. Japan’s climate law
and policy raise problems of effectiveness and equity. Since acknowledgment
of the net zero by 2050 goal in October 2020 and its aligned pledge (in its 2030
NDC) to reduce carbon emissions by 46 to 50 per cent below 2013 levels, sig-
nificant changes have emerged. Climate change consideration permeates also
other areas of laws and policies such as circular economy regulation and avi-
ation law, aligned with the net zero by 2050 goal. The long-term goal drives
climate law and policy toward a more integrated system and its ‘constitutional-
ization' Private sectors’ behaviour has been changing through integration and
mainstreaming of climate consideration into its business and management,
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promoted by financial institutions requesting sustainability reporting and
undertaking ESG investing. Integration and convergence of sustainabil-
ity reporting standards by private sector at the global level are in progress
through elaboration of rules for sustainability reporting by the International
Sustainability Standard Board. The private standard-making impacts and
interacts with rule making by public authorities. However, voluntary actions
by companies and social sanction from capital market may cause problems of
effectiveness, of equity and of legitimacy. Transforming existing rules consist-
ent with net zero goal to enhance actions by private sectors is more essential
than ever, for instance through legalization of sustainability reporting, mod-
ernization of the Energy Charter Treaty and of trade rules. For Japan and Asian
countries where spontaneous drivers for stringent climate actions are rela-
tively weak, international norm-making is more critical than in other parts of
the globe. Japanese and Asian leadership will be determined by whether and
what appropriate public policy at all levels, especially at the international one,
should be introduced for decarbonization.

5 Part 111: Policy Proposals for Limiting Transnational Governance
Failures

SDG 16 recalls obligations to ‘promote the rule of law at the national and inter-
national levels and ensure equal access to justice for all) including in inter-
national trade and investments whose systemic importance for sustainable
development and for decarbonization of economies the spaA acknowledges.
With transnational governance failures challenging the rule of law in inter-
national trade, investment, and environmental policies, Part 111 discusses
reforms of UN and wto governance (Chapters 8 and 9), of transatlantic lead-
ership for reforming international trade, investment and environmental regu-
lation (Chapters 10 and 11), of the wto dispute settlement system (Chapter 12)
and investor-state arbitration (Chapter 13). The realities of ‘constitutional plu-
ralism), regulatory competition, power rivalries and unilateralism undermine
UN and wTo law and related ‘economic constitutionalization’ (like compul-
sory third-party adjudication in wro law, in investment agreements and in the
UN Law of the Sea Convention), thereby weakening legal accountability for
transnational governance failures and provoking additional power rivalries.
The concluding Chapter 14 explains how Asian countries seek to maintain the
advantages of rules-based trade and investment integration by concluding an
increasing number of regional trade and investment agreements influenced
by Asia’s communitarian rather than individualist, constitutional traditions.
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In Chapter 8 on Reforming UN and wTo governance: Multilateralism and
polylateralism, former wro Director-General Pascal Lamy emphasizes the
multiple types of transnational policy failure resulting from interpreting UN
and wWTO governance as based on inter-national treaties, member-driven
institutions and state sovereignty. Human rights and UN law failed to prevent
President Putin’s illegal war of aggression, Russia’s interpretation of UN law
as a framework for intergovernmental power politics, and Russia’s public dis-
information and authoritarian suppression of democratic rights. Similarly,
business-driven neoliberalism prevented prioritization of citizen interests and
regulation of market failures like global pollution and climate change. Power-
oriented ‘Westphalian conceptions of law’ facilitate abuses of power unless
citizens, democratic and judicial institutions, NGOs, multinational corpora-
tions, major cities and science-based institutions are effectively empowered to
participate in purpose-driven, multi-stakeholder coalitions protecting trans-
national PGs. Such ‘polylateralism’ has been tested at the Paris Peace Forum, a
five years old promising innovation in global governance, as evidenced by sev-
eral successes in various domains such as the environment, supply of vaccines,
financial support of independent media, SDG benchmarks for transnational
corporations, Internet protection of children, and protection of Antarctica.
Citizens should not expect too much from intergovernmental multilateralism
and invest more in polylateralism.

In Chapter 9 on Business views on transnational ‘governance failures’ and ‘cor-
porate responsibilities’, the Secretary-General of the International Chamber of
Commerce, John W.H. Denton AO, explains why the member-driven character
of international organizations undermines the contribution of non-members
to effective problem-solving. The current institutional governance architec-
ture is inadequate in light of the rapidly changing context of technological
progress, digitization and environmental challenges driven by nongovern-
mental actors. Recent crises such as covip-19 have demonstrated the value of
cooperation between states and non-state actors in responding to governance
crises more effectively (like state-sponsored cyber-attacks, production and dis-
tribution of vaccines in response to global health pandemics, private financial
and food assistance, development of green technologies). The International
Chamber of Commerce and its global network of national chambers of com-
merce (coordinating some 50 million enterprises) can strengthen the con-
tribution of non-state actors (like pharmaceutical industries, environmental
technology industries, global internet companies) in multilevel governance
of pGs. Intergovernmental institutions (like the wro, the wHoO, the Fa0)
must cooperate more closely with private stakeholders to effectively respond
to global health pandemics, the need for decarbonizing economies, limiting
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ocean pollution and over-fishing. Negotiations on reforming the UN and wto
governance architectures should provide for stronger business advisory groups
capable of practically harnessing the expertise, resources and ideas of non-
state actors.

In Chapter 1o on U.S. Trade and Multilateralism, former wro Appellate Body
member Merit Janow describes the evolution of US trade policies from being a
key architect of the postwar GATT/wTO trading system to the current US block-
age of the wro Appellate Body system and frequent disregard for wro law by
the US Congress and executive trade policies. While acknowledging the impor-
tance of a functioning wro and multilateralism, the Biden Administration is
intensely focused on domestic issues in the US economy. Recent US legisla-
tion and executive measures aim at incentivizing domestic investment and
production, bringing supply chains back to the US (‘homeshoring’) or nearby,
expanding trade and supply chain resilience with ‘friendly’ nations, promoting
production of semiconductors and clean technologies, and reducing technol-
ogy dependency and interaction with China.

Chapter 11 on Democratic Leadership through Transatlantic Cooperation for
Trade and Environmental reforms? explores transatlantic relations as a case
study for responding to transnational policy failures, as a major platform of
experimentation, and as a political and legal willingness to lead. Since the
1990s, the Transatlantic Partnership mostly provides evidence of ‘law-light’
‘institution light’ commitments to bilateral law-making at best, and at worst to
many failed global governance experiments. Civil society has historically been
excluded. The establishment of the Trade and Technology Council (TTc) illus-
trates how trade and technology are now viewed by the EU and US as the lynch-
pins of solutions to global challenges. The paper considers the place of soft
law and institutions in transatlantic cooperation, the place of multilateralism
and international law within this framing. It focuses on two case studies: the
2022 US cHIPs and Science Act relating to subsidies and microchips; and
the promotion of clean technologies for climate change mitigation through
the 2022 US Inflation Reduction Act. The TTC offers potential for inclusion
of civil society and responsiveness to policy needs; but its intergovernmental
coordination opens the door also to regulatory capture and power politics.

In Chapter 12, former wro Appellate Body member Peter van den Bossche
examines: Can the wro Dispute Settlement System be Revived? Options for
Addressing a Major Governance Failure of the World Trade Organization’ He dis-
cusses the nature of the crisis, its impact on the rule of law in world trade, and
the ‘concerns’ of the United States regarding the functioning of the Appellate
Body, which triggered this crisis — underscoring how weak constitutional
restraints on power politics and on business-driven regulatory capture lead to
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transnational governance failure. The analysis then examines how the paraly-
sis of the Appellate Body since December 2019 has affected the wro dispute
settlement system as a whole and has resulted in a significant weakening of the
rule of law in world trade. The paralysis of the Appellate Body has left many
disputes in legal limbo, has caused a drastic drop in the number of disputes
brought to the wto for resolution, and has triggered recourse to unilateral
action in response to alleged breaches of wro law. This chapter explores what
kind of reform would be needed to ‘revive’ the Appellate Body and restore
binding wto dispute settlement. It questions whether the adoption of a more
deferential standard of appellate review, more flexibility regarding the time
frame for appellate review, enlarging the Appellate Body and strengthening its
independence, and/or establishing a Dispute Settlement Review Committee
to oversee the Appellate Body, are elements of the reform needed. It empha-
sizes that any reform of the Appellate Body would need to be accompanied
by a reform of the panel process and of the remedies for breach of wro law.
There is also a need to address the wT0’s institutional imbalance by strength-
ening its negotiation/rule-making function. Finally, the chapter discusses the
lessons for the governance of international adjudication that can, and should,
be drawn from the crisis of the Appellate Body, and offers some views on the
prospects for overcoming the crisis. Considering current international and
national political realities and constitutional pluralism, the article considers it
unlikely that it will be possible to overcome the crisis any time soon. This sad
state of affairs may, however, give room for experimentation with other meth-
ods of trade dispute settlement, such as mediation, conciliation, arbitration or
regional dispute resolution.

Chapter 13 on EU and UN Proposals for reforming investor-state arbitration
explores the dissatisfaction with investment arbitration, which has grown con-
siderably both in academia and the political debate. More than ever, the invest-
ment regime is nowadays under scrutiny and contested, mostly because the
system has evolved into a complex regime in which foreign investments have
to be accommodated with other needs that go beyond the purely economic
sphere — for example, health, environmental, social and labor issues. The cur-
rent efforts to reform investor-state dispute settlement, undertaken by the
European Union, the United Nations Commission on International Trade Law
(UNCITRAL), and the United Nation Conference on Trade and Development
(UNCTAD) respond to these non-economic needs. The article, first, considers
justice as openness. In democratic adjudicative processes, powers like those
of arbitrators reviewing matters of public interest and issuing compensation
from public funds need to be exercised publicly to ensure accountability and
fairness. Second, it investigates justice in the decision-making process. Unlike
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other adjudicative systems, investment arbitration lacks institutional safe-
guards of judicial independence and procedural fairness. To this end, insti-
tutionalization and judicialization are advanced, especially by the European
Commission, as remedies to enduring systemic malaise. Third, justice is con-
ceived as a remedy to failures and social injustice. The investment arbitration
system is rather asymmetric given that access is permitted to the claimant
investor and the respondent government, but other parties, whose rights or
interests may be affected by the decision-making, have no standing in the
process.

Chapter 14 on The future of regional economic cooperation and rivalries in
Asia: Open regionalism or closed clubs? explores Asia Pacific as home to two of
the largest FTA s in the world: the Comprehensive and Progressive Trans-Pacific
Partnership (cpTPP) and the Regional Comprehensive Economic Partnership
(RCEP). In addition to these normative developments, the Indo-Pacific
Economic Framework (1PEF) was launched in 2022, which has the potential to
foster even greater economic and regulatory integration. This chapter explores
the reasons for the proliferation of trade pacts in Asia Pacific, and discusses the
future of regional economic cooperation in the region by drawing from a few
key trends: the rise of China; the pivot to Asia by the US; the rivalry between
the US and China; the competition and convergence of regional blocs; non-
traditional agreements such as the Digital Economy Partnership Agreement
(DEPA), the Singapore-New Zealand Declaration on Trade in Essential Goods,
and 1PEF; and the role of small open economies. The chapter reflects on
whether the future will lead to open regionalism or closed clubs, as well as on
transnational governance failures.

6 Policy Conclusions

Realizing the sDGs, and ‘global survival governance’ responding to transna-
tional PGs (such as climate change mitigation and ‘rule of law’), require main-
taining and, to the extent possible, further developing UN and wto law and
governance and judicial remedies protecting transnational rule-of-law in
multilevel governance of PGs. Yet, the increasing violations of UN and wto
law — a result of systemic rivalry and the reality of constitutional pluralism
— by UN member states reflect transnational governance failures undermining
the input-and output-legitimacy of UN and wTo governance and the effective
protection of the SDGs. Among the many analytical findings and policy recom-
mendations in the following 13 book chapters, the following conclusions of the
editors are singled out:
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Human rights and democratic constitutionalism require UN member
states to protect ‘normative individualism’ (e.g. respect for, and legal
protection of informed, individual and democratic consent as most
legitimate sources of values) in their legal design of multilevel govern-
ance of PGs like the sDGs, as confirmed by the EU Treaty requirements
to protect human rights and rule-of law also in EU external relations
(Part1).

In order to circumvent state-centered opposition and respond to gov-
ernance crises more effectively (like state-sponsored cyber-attacks,
production and distribution of vaccines in response to global health
pandemics, private financial and food assistance for less-developed
countries, development of green technologies), the contribution
of non-state actors (like pharmaceutical industries, environmental
technology industries, global internet companies, the International
Chamber of Commerce and its global network of national chambers
of commerce coordinating some 50 million enterprises) needs to be
strengthened and institutionalized (Denton); such ‘polycentric gov-
ernance approaches’ leveraging more flexible stakeholder cooperation
integrating and incentivizing civil society actors (Lamy) are increas-
ingly important in multilevel governance of pGs (like cyber security,
decarbonization of economies and investment law reforms).
Intergovernmental institutions (like the wto, the wHO, the FAO) must
cooperate more closely among each other and with private stakehold-
ers (like pharmaceutical industries protected by intellectual property
rights, shipping companies capable of transporting wheat exports from
Ukraine) in order to effectively respond to global health pandemics and
to the need for decarbonizing economies (Denton). Conceptualization
of international organizations as ‘international functionalism’ among
states (‘member-driven governance’) disregards the need for cooperat-
ing with non-governmental actors and civil societies in the implemen-
tation of international rules (Lamy). A human rights approach insists
on democratic input-and output-legitimacy of multilevel governance
of pGs for the benefit of citizens (Petersmann).

Path-dependent standard tools of formal and hard law approaches
to rule-making may need to be relativized in favor of informal ‘law-
light policy dialogues’ attenuating formal conceptions of ‘sover-
eign veto powers’ by pragmatic expert cooperation (Lamy, Fahey).
Constitutional commitments to sustainable development (such as laid
down in EU, UN and wTo law) need to be politically, judicially and sci-
entifically clarified (e.g. by monitoring climate change governance by
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expert-driven surveillance based on scientific indicators); they can be
rendered more effective by legal and judicial remedies (see the chap-
ters by Eckes, van den Bossche, Flett). Even in the absence of formal
changes of treaties, customary rules and general principles of interna-
tional law, the dynamic interactions between rules and legal practices
reveal structural changes in the international legal system (Chapter1).
The realities of ‘constitutional pluralism’ render impossible a one-size-
fits-all constitutionalism that could remedy the diverse kinds of trans-
national governance failures identified in this book. Neither the ‘con-
stitutional politics’ required for transforming UN and wTo governance
principles into effective legislation and administrative and judicial
protection of rule-of-law, nor the ‘constitutional economics’ under-
lying UN and wto law and European integration law are effectively
implemented in many jurisdictions. The normative goal of constitu-
tional economics — like individual and democratic consent to rules
of a higher legal rank protecting ‘consumer sovereignty’ and ‘citizen
sovereignty’ through equal fundamental rights, democratic and social
inclusion — remain contested inside and outside Europe, notably in
authoritarian countries (Petersmann and Steinbach).

‘Sovereign equality’ of states and related ‘constitutional pluralism’ (e.g.
maintaining power-based political and legal traditions) foster ‘regula-
tory competition’ and hegemonic rivalries among states prioritizing
diverse values (like human rights, representative democracy, author-
itarian traditions); such competition is often abused, for instance by
extra-territorial power politics of stronger actors (e.g. if governments
like the US Trump administration welcome the adoption by the wto
Dispute Settlement Body of ‘constructive wro dispute settlement
rulings’ supporting their own legal complaints vis-a-vis other wto
members, but reject similar wro dispute settlement findings against
themselves as defendant on the ground that the rulings create ‘new
obligations’ not consented to by their government).! Institutional eco-
nomics explains the need for legal institutions limiting ‘moral hazards’
inside multilevel governance and federal states, with rules on govern-
ing bailouts of banks and states (as controversially discussed in the
Eurozone) as prominent examples.

On the illegal blocking and contradictory criticism by the United States of the wto dispute
settlement system see E.U. Petersmann, Transforming World Trade and Investment Law for
Sustainable Development (0UP 2022), Chapter 3; idem, ‘How Should wro Members React
to their wro Governance Crises? (2019) 18 World Trade Review 503.
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The interdependencies among social, economic, political and legal
orders require designing rules and institutions with due regard to
the political economy environment (e.g. political election campaign
financing by business) in order to limit ‘rent-seeking interest group
politics’ and ‘regulatory capture’ by protectionist interest groups.
Decentralized supply of pGs (like invention, testing and production
of pharmaceutical products and ‘green technologies’) requires private-
public partnerships and ‘corporate responsibilities’ extending inter-
state cooperation to private business and civil societies (‘polylateral-
ism’ as proposed by Lamy).

The normative recognition of citizen-oriented, reasonable ‘consti-
tutional choices’ respecting human dignity (human and democratic
rights), protection of human capabilities, constitutional rights of cit-
izens (like equal access to education, health protection, satisfaction of
basic needs), social justice (e.g. promoting ‘social market economies’
reducing unjust income distribution) and the principal-agent relation-
ships between citizens and governance agents with limited, delegated
powers remains limited to democratic jurisdictions, especially those
with ordo-liberal traditions recognizing the need for limiting market
failures, governance failures and constitutional failures; process-based
neo-liberal traditions (e.g. in the USA) and authoritarianism (e.g. in
China and Russia) favor different approaches to multilevel governance
of transnational PGs.

Successful pursuit of the UN spDGs requires plurilateral reforms (like
‘climate clubs’) and rules-based third-party adjudication of trade and
investment disputes as envisaged in sDG16 (Flett). Rules-based trade
and investments remain crucial for realizing the spGs (like ending
poverty and hunger, decarbonizing economies). Yet, geopolitical rival-
ries and China’s successful economic and social transformation, which
is expected to make China the world’s largest economy and increas-
ingly limit US military and economic hegemony and political leader-
ship, risk to further disrupt international trade and investment law,
energy supply, climate change mitigation (e.g. by carbon taxes, CBAMs,
limitation of fossil fuel subsidies, GHG emission trading systems), wTo
adjudication, investor-state arbitration, and the UN and European col-
lective security systems. The regulatory problems of ‘free-riding’ and
geopolitical rivalries can be reduced by transforming global pGs into
‘club goods’ conditioning membership on GHG reductions and rule-of-
law commitments.
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In view of diverging perceptions of vulnerabilities justifying national
security restrictions (e.g. against foreign technologies, spread of viruses,
weaponization of interdependence), plurilateral second-best responses
become more important, like trade, investment and environmental
agreements conditioning market access on respect for human rights
and greenhouse gas reductions. With heterogenous policy preferences
and systemic rivalries requiring policy space, transnational governance
must strike a balance between constitutional flexibility towards national
approaches reflecting divergent value choices, and a constitutional
architecture reinforcing national contributions to PGs such as climate
change mitigation and respect for multilateral trade rules. Hence, flexi-
bility building on the subsidiarity principle, as enshrined in several mul-
tilateral architectures offering national policy leeway (e.g. GATT Articles
xX, xx1), and the ‘embedded liberalism compromise’ underlying wto
law may justify more flexible, legal interpretations (e.g. of wto trade
remedy rules for protecting domestic industries against foreign market
distortions, use of wTo exception clauses and wo ‘waivers’ for decen-
tralized production of vaccines and for making cBAM s wTo-consistent
so as to limit GHG emissions and ‘carbon leakage’). If geopolitical power
politics should prevent reforms of wTo negotiations and of the wro
dispute settlement system, decentralized reforms of world trade rules
through (inter) regional and bilateral agreements among ‘willing’ and
like-minded governments are inevitable. The non-discrimination and
reciprocity principles underlying trade and investment law require
maintaining third-party adjudication and transnational rule-of-law
de-politicizing disputes.

With flexibility on the one side, multilevel governance promoting the
SDG s requires, on the other hand, a transnational constitutional archi-
tecture overcoming the collective action problems, such as climate
change mitigation suffering from insufficient commitments under
the 2015 Paris Agreement. In Europe and some Latin-American coun-
tries, judicial empowerment of individuals invoking their human and
environmental rights (like rights to life) has helped to achieve higher
levels of climate protection efforts, as illustrated by climate litigation
invoking human rights (e.g. to live in an environment without pollu-
tion endangering human health) for clarifying legal duties of states to
reduce GHG emissions.!! Reconciling legal interpretation of human

Climate change litigation is discussed in the book chapters by Daly, Tigre, Urzola
and Eckes.
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rights law with the economic PG character of the environment can
improve remedies to solve market failures and constitutional failures
(Eckes, Daly/Tigre/Urzola).

Constitutional approaches to multilevel governance of pGs must avoid
‘one-size-fits-all claims’ of constitutionalism, for instance taking one
regional approach (like the individual rights experiences of the EU) as
role model to be followed around the globe. Yet, they should learn from
the normative tenets of HRL and constitutional economics prioritizing
‘citizen sovereignty’ and ‘consumer sovereignty’ as paradigms for how
societal choices and market choices should be made and can be legally
protected by equal rights. Criticism of totalitarian and neo-liberal var-
iants of constitutionalism and ‘constitutional failures’ must be taken
more seriously, even if ‘constitutional pluralism’ and the obvious lack
of a global ‘constituent power’ will remain permanent facts. UN HRL
can be construed as requiring that also international law must remain
democratically and legally accountable to democratic self-government
in national democracies. History suggests that constitutionally unre-
strained governance powers risk being abused more than constitu-
tionally limited powers subject to ‘institutional checks and balances’
protecting equal rights of citizens. Constitutionalization should nei-
ther be understood as striving for an empire of uniformity (e.g. disre-
garding the legitimately diverse political cultures of nation states and
of their people) nor as contrary to representative democracy and its
popular support by citizens (Petersmann).

The controversial relationship between constitutionalism and frag-
mentation in international law raises the question of what procedures
and mechanisms of constitutionalization are suitable for coordinating
specialized international organizations and for reconciling diverging
rationales of special branches of international law. The political real-
ity of constitutional pluralism and the legitimate diversity of constitu-
tional theories and traditions (e.g. regarding ‘optimal levels’ of legal and
judicial protection of individual rights) requires also re-thinking how
Europe’s unique multilevel constitutionalism constraining domestic
and foreign EU policies should be reconciled in relations with hegem-
onic and authoritarian governments disregarding human rights. For
instance, it remains an open question whether UN climate change law
and its international surveillance mechanisms can promote a func-
tionally limited ‘common good constitutionalism’ protecting humanity
against the existential risks of climate change. The obvious governance
failures in authoritarian states (as illustrated by their suppression of
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human rights and threats of wars, weaponization of energy and food
supplies) require ‘de-risking interdependencies’.

Multilevel constitutional politics and constitutional economics remain
under-researched. Their focus on market failures, governance failures
and constitutional failures in multilevel governance of pGs offers inno-
vative, analytic insights and policy proposals — also for authoritarian
countries, which joined the open wTo trading system without politi-
cal willingness to legally limit their state-capitalism and authoritarian
government powers. Europe’s ordo-liberal focus in EU and wto law on
legal limitations of market failures, governance failures and constitu-
tional failures (e.g. in EU common market and constitutional law, mul-
tilevel wro adjudication protecting non-discriminatory conditions
of competition and rule-of-law as approved by national parliaments)
rejects neoliberal conceptions of ‘laissez faire competition’ and of dis-
criminatory trade protectionism (e.g. based on ‘regulatory capture’
of US trade remedy regulations by rent-seeking US industries). Some
WTO agreements (e.g. on antidumping and trade-related intellectual
property rights) reflect business-driven industry pressures without
adequate regard for promoting non-discriminatory conditions of com-
petition; other wTo agreements (e.g. on agricultural and textiles trade,
the wro Dispute Settlement Understanding) limit discriminatory
trade distortions in order to protect rules-based, non-discriminatory
competition. Equating constitutionalization of international eco-
nomic governance (e.g. through compulsory wro appellate jurispru-
dence) with neoliberal de-regulation favoring business interests to the
detriment of general consumer welfare — as suggested by Loughlin'2
and by Slobodian'® — disregards the categorical differences between
utilitarian Anglo-Saxon neo-liberalism and rights-based, European

Cf Loughlin (n 3), at 184, 186, who wrongly likens ordo-liberal constitutionalism to a
neo-liberal stance for ‘laissez-faire’ regimes and minimum regulatory and legal restraints
on economic activities. It is rather Loughlin’s rejection of transnational constitutional
restraints which promotes neoliberal power politics.

Q. Slobodian, Globalists. The End of Empire and the Birth of Neoliberalism (Harvard up
2018) at 23—25. Slobodian describes the wTo as ‘the paradigmatic product of Geneva
School neoliberalism’, and the ‘creation of the wTo (as) a crowning victory of the neo-
liberal project of finding an extra-economic enforcer for the world economy in the twen-
tieth century’ On Slobodian’s misunderstandings of the categorical differences among
rights-based, ordoliberal constitutionalism and utilitarian, neoliberal nationalism see
E.U. Petersmann, Book review of Q. Slobodian, Globalists: The End of Empire and the
Birth of Neo-liberalism (Harvard University Press 2017), in: JIEL 21 (2018), 915-921.
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ordo-liberalism: The German, European and Virginia Schools of ordo-
liberalism perceive markets as legal constructs of reasonable citizens
(rather than as gifts of nature), who cannot maximize their general
consumer welfare without legal limitations of market failures, govern-
ance failures and ‘constitutional failures’'* GATT/WTO jurisprudence
(e.g. on interpreting GATT/WTO rules as protecting non-discriminatory
conditions of competition) emphasized the systemic, ordoliberal
functions of the GarT/wToO legal and dispute settlement systems as
‘guardians’ of non-discriminatory conditions of competition. China’s
compliance with most wro dispute settlement findings would have
enabled using wToO jurisprudence for progressively clarifying the
vague WTO disciplines on state-trading enterprises and the ‘wto
plus’ obligations accepted by China in its wTo accession protocol.
Yet, the US trade war against China and the US disruption of the wro
Appellate Body system risk promoting authoritarian alliances rejecting
the ‘embedded liberalism’ underlying uN/wTo0 law and the relevance
of ‘constitutional economics’ for the changing structures of worldwide
and regional 1EL and its insufficient regulation of state-trading enter-
prises and state-capitalism.

Cf Petersmann (n 10), Chapters 3 and 4.



CHAPTER 2

Constitutional Pluralism, Regulatory Competition
and Transnational Governance Failures

Ernst-Ulrich Petersmann

1 How to Respond to UN and wto Governance Failures?

This contribution uses the term ‘constitutionalism’ in a broad sense for consti-
tuting, limiting, regulating and justifying multilevel rules and governance insti-
tutions of a higher legal rank for providing public goods (PGs). It explains why
globalization, its transformation of national into transnational PG s, and the
demand by citizens for more effective protection of transnational pGs (such
as climate change mitigation) require extending ‘constitutional safeguards’
to multilevel governance of pGs; and why human and democratic rights
protecting informed, individual and democratic consent of free and equal
citizens must remain the ‘co-constitutive legitimation’ of transnational consti-
tutionalism.! All UN member states adopted national Constitutions (written or
unwritten) constituting, regulating and justifying national governance of pGs.
The ‘constitutional politics’ necessary for transforming agreed constitutional
principles into democratic constitutionalism was described by the American
philosopher Rawls as a ‘four-stage sequence’ as reflected in the history of the
US Constitution: reasonable citizens, after having agreed (1) on their constitu-
tional ‘principles of justice’ (e.g. in the 1776 US Declaration of Independence

1 cf Ernst-Ulrich Petersmann, Multilevel Constitutionalism for Multilevel Governance of Public
Goods (Hart 2017). Martin Loughlin, Against Constitutionalism (Harvard UP 2022), rejects
Europe’s ‘ordo-constitutionalism’ and ‘cosmopolitan constitutionalism’ as being inconsist-
ent with his nationalist conception of British democracy (as represented by ‘the Crown, the
Lords and the Commons’ claiming ‘parliamentary sovereignty’) — without offering any solu-
tions for limiting transnational governance failures and responding to citizen demand for
protecting transnational PGs more democratically and more effectively. His preference for
nationalism and its greater solidarity and ‘common sympathy’ neglects the social welfare,
rule-of-law and solidarity created by Europe’s ‘social market economy’ and monetary union
limiting individual and nationalist egoisms. Anglo-Saxon neoliberalism and constitutionally
unrestrained foreign policy discretion favor populist and feudal abuses of representative
democracies, where ‘ordinary politics’ is typically driven by narrow self-interests and money-
driven interest group politics; cf Bruce Ackerman, We the People: Foundations (Harvard
UP 1991).

© ERNST-ULRICH PETERSMANN, 2024 | DOI:10.1163/9789004693722_003
This is an open access chapter distributed under the terms of the cc By 4.0 license.
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and Virginia Bill of Rights), (2) elaborate national Constitutions (e.g. the US
Federal Constitution of 1787) providing for basic rights and legislative, exec-
utive and judicial institutions; (3) democratic legislation must progressively
implement and protect the constitutional principles of justice for the bene-
fit of citizens; and (4) the agreed constitutional and legislative rules need to
be applied and enforced by administrations and courts of justice in particu-
lar cases so as to protect equal rights and rule of law.2 National constitutional
practices differ enormously among countries, as illustrated by the greater reli-
ance on evolutionary constitutionalism in common law jurisdictions (like the
United Kingdom) compared with constitutional constructivism (e.g. in India
and Switzerland with their frequent constitutional amendments). All countries
joined multilateral treaties of a higher legal rank for protecting transnational
PGs like human rights and rule-of-law. But transnational ‘constitutional poli-
tics’ constituting, limiting and regulating multilevel legislative, executive and
judicial governance institutions beyond states remain contested and under-
developed outside Europe. Similarly, the ‘constitutional economics’ underly-
ing UN and wto law is not effectively implemented inside many states. This
contribution explains why constitutional nationalism and disregard for ‘con-
stitutional economics’ undermine democratic protection of the sustainable
development goals (sDGs) like food security (SDG2) undermined by Russian
wars of aggression, climate change mitigation (SDG15) undermined by China’s
and India’s use of coal-powered energy, and transnational rule-of-law (SDG16)
undermined by hegemonic disregard for judicial protection of transnational
rule-of-law.

The more globalization transforms national into transnational PG s (like
human rights, rule of law, most spGs) which - in a globally interdependent
world composed of 200 sovereign states — no state can unilaterally protect
without international law and multilevel governance institutions, the more
‘national constitutionalism 1.0’ has become an incomplete system for govern-
ing transnational ‘aggregate PGs. In European integration among constitu-
tional democracies since the 1950s, the demands by EU citizens for regional
and global pGs transformed national into multilevel constitutionalism extend-
ing the national ‘four-stage sequence’ to (5) international law, (6) multilevel
governance institutions, (7) communitarian domestic law effects of EU law
(like legal primacy, direct effects and direct applicability by citizens of pre-
cise, unconditional EU rules) and (8) domestic implementation of EU law

2 cf John Rawls, A Theory of Justice (rev edn Harvard UP 1999) 171-173.
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inside member states protecting PGs across national borders (cf Section 2).3
Following the fall of the ‘Berlin wall' (1989) and the dissolution of the Soviet
Union (1991), democratic constitutionalism also contributed to worldwide rec-
ognition of multilevel judicial protection of rule of law in UN law (e.g. in the
UN Convention on the Law of the Sea (UNCLOS)), trade law (e.g. in wto law),
in investor-state arbitration, and in international criminal law. Yet, transform-
ing national into multilevel constitutionalism remains resisted by authoritarian
and nationalist rulers avoiding democratic and judicial restraints on foreign
policy powers. For example,

— the UN Security Council system is rendered ineffective by authoritar-
ian abuses of veto-powers and illegal aggression and threats of mili-
tary force;

— the UN human rights system fails to prevent violations of human and
democratic rights in many UN member states;

— the 1992 UN Framework Convention on Climate Change (UNFcCC)
failed to prevent climate change;

— UN environmental law and institutions also failed to prevent ocean
pollution, over-fishing and biodiversity losses;

— the World Health Organization (WHO) failed to prevent and effec-
tively respond to global health pandemics;

— the Food and Agriculture Organization (FAO) failed to protect food
security for currently more than 200 million people;

— the Bretton-Woods Agreements failed to prevent the 2008 financial
crises and remain one-sidedly dominated by the industrialized G7
countries; and

— China, Russia and the USA increasingly reject international adjudi-
cation if judicial rulings limit their foreign policy decisions to violate
UN or wTo law; the increasing number of abuses of military power
(e.g. in Central Africa) reinforce this trend towards power politics.

11 How to Define and Explain ‘Transnational Governance Failures’?

Constitutionalism proceeds from the insight that constitutional contracts
among free and reasonable citizens can limit abuses of public and private
power and promote voluntary, mutually beneficial cooperation by institu-
tionalizing public reason. The diverse forms of democratic constitutionalism
(e.g. since the ancient Athenian democracy), republican constitutionalism

3 cf Giuliano Amato and others (eds), The History of the European Union: Constructing Utopia
(Hart 2019).
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(e.g. since the ancient Italian city republics), and of common law constitution-
alism (e.g. in Anglo-Saxon democracies) aim at limiting ‘governance failures’
through commitments to agreed ‘principles of justice’ (like human rights,
democratic self-governance, separation of powers) and institutions of a higher
legal rank (like democratic and judicial protection of rule-of-law). Principles
of democratic constitutionalism agreed upon since ancient Athens (like cit-
izenship, democratic governance, courts of justice, ‘mixed government’), of
republican constitutionalism since ancient Rome (like separation of power,
rule-of-law, jus gentium), and of common law constitutionalism (like judicial
and parliamentary protection of equal freedoms and rights of property own-
ers) have been progressively developed and incorporated into modern, writ-
ten Constitutions as necessary for protecting PGs. The 2030 UN Sustainable
Development Agenda (SpA) links economic, environmental and social rules
with human rights, democratic governance and rule-of-law also for multilevel
governance of transnational PG s like the universally agreed 17 SDGs. Yet, as dis-
cussed in Section 3, the ‘constitutional principles’ underlying UN human rights
law (HRL) and the sDA are neither effectively implemented (‘constitutional-
ized’) in the legislative, administrative and judicial practices inside and among
many states (e.g. authoritarian states like China, Iran, Myanmar, North Korea,
Russia, Syria etc) nor in UN law. The current economic, environmental, food
and migration crises, global health pandemics, Russia’s unprovoked military
aggression and war crimes in Ukraine confirm the constitutional insight (e.g.
of Kantian legal theory) that national Constitutions and ‘inter-national law’
cannot protect citizens against external human disasters unless abuses of pol-
icy discretion are legally limited also in external relations for the benefit of all
citizens. Democratic constitutionalism — in the sense of citizen-driven consti-
tutional politics, constitutional economics and constitutional law as restraints
on market failures and governance failures and as safeguards for protecting
informed, individual consent of citizens and their individual and democratic
self-development of human capacities as foundational values justifying mar-
ket economies and democratic governance of PGs — is under increasing attack
also inside business-driven, neoliberal democracies with high social inequali-
ties as inside the USA.

Transnational governance failures can be narrowly defined in terms of vio-
lations of international law and arbitrary disregard for the universally agreed
SDGs; but they may also be defined more broadly by the lack of justifiable
‘principles of justice) as illustrated in the chapter by Marceddu on the reforms
of international investor-state arbitration. Understanding the causes of gov-
ernance failures and remedial options requires distinguishing market failures
(like distortions of competition, external effects, social injustices, information
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asymmetries), government failures (e.g. to protect PGs, human and democratic
rights, and limit market failures) and constitutional failures (e.g. to protect
transnational PGs like the sDGs). Public choice theories explain why public
and private actors may benefit from exploiting such ‘failures’ (like corruption,
externalization of pollution costs, related ‘rent-seeking’ at the expense of social
costs). Transnational governance failures violating international law confirm
that path-dependent governance methods — like constitutional nationalism,
intergovernmental power politics, and conceptions of international organi-
zations as mere ‘international functionalism’ (rather than as multilevel gov-
ernance of PGs) — may not suffice for realizing the universally agreed spGs.
In contrast to ‘realism’ prioritizing power-oriented, individual and national
self-interests (like maximization of relative power, income and self-help),
democratic constitutionalism prioritizes protection of equal individual and
democratic freedoms and related pGs — in both the economy and the polity —
through rules and institutions of a higher legal rank. This ‘normative individu-
alism’ perceives voluntary, informed individual and democratic consent to ‘just
rules’ and ‘institutionalization of public reason’ as most important sources of
values and as necessary constitutional restraints against abuses of public and
private power. Hence, state sovereignty derives value from protecting individual
and democratic self-determination (e.g. as protected by UN HRL) rather than
from authoritarian power politics. From such a citizen perspective prioritizing
equal human and constitutional rights, the UN and wTo governance crises can
be explained in terms of ‘constitutional failures’ (e.g. to protect human rights,
rule-of-law and the sDGs), related ‘governance failures’ (including both pub-
lic and private abuses of power) and ‘market failures’ (like restraints of non-
discriminatory competition, environmental pollution, social injustices). Even
though human and democratic preferences and constitutional agreements dif-
fer among countries, UN and wto law and the sDGs offer multilaterally agreed
benchmarks for defining ‘transnational governance failures’.

1.2 Diverse Constitutional Responses to Transnational Governance
Failures

UN member states tend to define — and respond to — transnational govern-

ance failures in diverse ways depending on which UN legal values their govern-

ments prioritize:

— Process-based, representative democracies (e.g. in Anglo-Saxon coun-
tries with parliamentary supremacy) prioritize constitutional nation-
alism, majoritarian institutions, their democratic accountability, civil
and political liberties over economic, social and cultural rights of
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citizens, and discretionary foreign policy powers;* arguably, their pri-
oritization of business-driven market processes (‘markets know best’)
and of money-driven, democratic majority decision-making (e.g. in
US federal elections financed by business interests) is distorted by
high social and financial inequalities and only selective enforcement
of competition and environmental laws (e.g. inside the USA).

— Rights-based, multilevel democratic constitutionalism is practiced
notably in the 27 EU member states interpreting their Treaties on
European Union (TEU), on the Functioning of the EU (TFEU) and the
EU Charter of Fundamental Rights (EUCFR) as functionally limited
‘treaty constitutions’ restraining market failures (e.g. by competition,
environmental and social rules protecting individual and common
market freedoms, social rights and judicial remedies), constitutional
failures (e.g. by constituting democratic, judicial and regulatory EU
institutions protecting human and constitutional rights of EU citi-
zens, transnational PGs and ‘national identities’), and governance
failures (e.g. by rule-of-law enforcemenet, institutional ‘checks and
balances’);®> arguably, the EU’s normative and methodological indi-
vidualism (explaining social phenomena like competition in terms of
the interplay of individual actions and rights) justifies the EU’s more
comprehensive, multilevel legal, democratic and judicial protection
of equal civil, political, economic, social and cultural rights of EU citi-
zens (e.g. as codified in the EUCFR and clarified and enforced through

Loughlin (n 1) claims that the people and their elected representatives, rather than citizens
and courts of justice invoking and defending human and constitutional rights, should define
the nation’s political identity and make its most important policy decisions (pp. 124-35). His
focus on nation states neglects multilevel protection of human and constitutional rights and
transnational constitutional, parliamentary, participatory and deliberative democracy as
prescribed in EU law (e.g. Arts 9-12 TEU), including protection of transnational PGs as a task
of ‘living democratic constitutionalism’. The focus in US courts on ‘negative freedoms’ from
coercion by government — and on judicial deference to ‘political questions’ to be decided by
the US Congress (like the regulatory powers of the US Environmental Protection Agency) —
impedes judicial recognition of ‘positive constitutional rights’ (e.g. to health and environ-
mental protection) if they have not been explicitly recognized in legislation.

As discussed in Sections 2 and 5, European courts perceive their judicial mandates as ‘con-
stitutional guardians’ more broadly in view of the multilevel guarantees of human and con-
stitutional rights and related pGs in Europe’s multilevel, democratic constitutionalism. On
the need for more ‘progressive constitutionalism’ also in the USA challenging ‘originalist
interpretations’ of the US Constitution see: Joseph Fishkin and William E Forbath, The Anti-
Oligarchy Constitution: Reconstructing the Economic Foundations of American Democracy
(Harvard UP 2022); Adrian Vermeule, Common Good Constitutionalism (Polity Press 2021).
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multilevel judicial remedies), including Europe’s greater trust in
science-based, independent regulatory institutions.®

— Authoritarian states (like China and Russia) often adopt ‘fake con-
stitutions’ that neither effectively constrain power monopolies (e.g.
of China’s communist party, the oligarchic rulers in the Kremlin)
nor protect independent, democratic and judicial remedies and
human rights. Dictatorships often challenge UN law as being based
on ‘Western values’ in order to justify disregard of human and demo-
cratic rights and rule-of-law inside and beyond their national borders.

This reality of constitutional pluralism (also in less-developed countries with
particular development priorities) suggests that diverse preferences, regula-
tory competition, geopolitical rivalries and authoritarian opposition against
‘constitutional UN and wTo reforms’ will remain permanent facts. Russia’s
wars of aggression, war crimes and ‘weaponization’ of energy and food sup-
plies illustrate how — the more the UN and wTo systems are undermined by

6 The democratically defined mandates of such science-based regulatory agencies, and their
limitation of market and governance failures subject to judicial remedies of citizens and
democratic oversight, justify such ‘ordo-liberal agencies’; they refute neo-liberal criticism
(e.g. by Friedrich August Hayek, Knowledge, Evolution and Society, Adam Smith Institute
1983) of their ‘inevitable ignorance’ and ‘pretense of knowledge’; cf. Ernst-Ulrich Petersmann,
Competition-oriented Reforms of the wro World Trade System — Proposals and Policy
Options, in: Roger Zich (ed.), Towards wro Competition Rules (Kluwer 1999), 43—-71. On
the categorical differences between utilitarian neoliberalism (as illustrated by the prioriti-
zation of legal protection of intellectual property rights and rejection of wro competition
disciplines) and rights-based ordoliberalism see Ernst-Ulrich Petersmann, Neoliberalism,
Ordoliberalism and the Future of Economic Governance, in JIEL 26 (2023) 836—842. The
neglect of these value differences prompts frequent ‘neo-liberal mis-interpretations’ of
European economic regulation (e.g. by Emma Luce Scali, Sovereign Debt and Socio-Economic
Rights Beyond Crisis, Cambridge UP 2022, who attributes the ‘austerity-conditionality’ of
the EU’s financial assistance in response to Greece’s sovereign debt crises to ‘Hayekian neo-
liberalism’ (grounded in F.A. Hayek’s explanation of market competition as information-,
coordination-and sanctioning-mechanism) rather than to the ‘democratic constitutionalism’
emphasized in the relevant jurisprudence by the German Constitutional Court). Similarly,
Loughlin (n 1) conflates EU ordoliberalism with neoliberalism (e.g. on p. 186, 195) by over-
looking that the multilevel legal and judicial protection of social, labor and human rights
co-constituting Europe’s ‘social market economy’ aims at protecting the autonomy, dignity
and capabilities of all EU citizens by limiting the neoliberal prioritization of property rights
and of market distortions benefitting the powerful. Cosmopolitan constitutionalism is not
inconsistent with Loughlin’s claim that ‘constitutional democracy remains our best hope
of maintaining the conditions of civilized existence’ (p.24); yet, his dismissal of democratic
constitutionalism as baseless ‘faith’ (p.149) amounts to a neoliberal recipe for human disaster
and continued human failure to protect global pGs demanded by, and of existential impor-
tance for citizens.
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abuses of powers — UN and wTo law and governance, and the ‘regulatory com-
petition’ among authoritarian and democratic countries, risk failing to protect
the universally agreed sDGs. The successful, albeit modest results of the wro
Ministerial Conference in June 2022 confirm the need for continuing global
cooperation in protecting the sDGs. Yet, the realities of power politics in UN
and wto governance call for second-best, plurilateral reforms among ‘willing
countries’ (e.g. through democratic defense alliances like NATO, ‘climate pro-
tection clubs’ conditioning market access on protection of the SDGs).

1.3 Citizen Struggles for Justice and Democratic Governance beyond
Borders

Do the realities of intergovernmental power politics — and the difficulties of
multilevel democratic governance of PGs — justify the frequent disregard of
transnational constitutionalism, for instance by arguing ‘against constitution-
alism’ beyond constitutional democracies and by pragmatic focus on ‘what
works’, whether successful arrangements in one field can be replicated in oth-
ers, and on the interests, incentives, power, costs and benefits of the actors
involved?” As Europe’s multilevel constitutional guarantees of civil, political,
economic and social rights have protected mutually beneficial cooperation
in protecting transnational PGs (like rule-of-law, the common market) more
effectively than constitutional nationalism: Why is it that national welfare
economics (e.g. examining costs and benefits of alternative policy instru-
ments within the given constitutional context of states) and power-oriented,

7 cf Loughlin (n 1), who argues ‘against constitutionalism’ without offering any strategy for
protecting transnational PGs like the sDGs, notwithstanding his acknowledgment (e.g. on
p 202) that constitutional democracy has proven to be the most effective method for pro-
tecting peace, security and welfare. Loughlin’s argument against constitutionalism ‘rests on
the claim that it institutes a system of rule that is unlikely to carry popular support’ (p. 202);
yet, EU citizenship rights, EU constitutional rights and remedies, EU parliamentary, delibera-
tive and participatory ‘demoi-cracy’ have promoted transnational ‘constitutional patriotism’
(Guinther Habermas) justifying and supporting EU law and acknowledging past ‘constitu-
tional failures’ in national governance systems. The case-studies of this book confirm that
legal empowerment of citizens beyond states and private-public partnerships can render
transnational governance (e.g. for producing and distributing food and vaccines, holding
governments accountable through climate litigation) more legitimate and more effective.
See also the report by George Papaconstantinou and Jean Pisani-Ferry (eds), New World, New
Rules? Final report on the Transformation of Global Governance Project 2018—2021 (EUI 2022),
which admits that ‘a new world requires new rules’ (p. 40), and that ‘top-down constitu-
tionalisation through treaties and law’ (p. 120) is no realistic template for global governance
reforms in a multipolar world (cf. p. 19). Yet it hardly discusses Europe’s historical experi-
ence that multilevel, bottom-up democratic constitutionalism remains crucial for protecting
transnational PGs at regional and plurilateral levels of governance.
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intergovernmental pursuit of national self-interests remain the prevailing par-
adigms for analyzing international politics outside Europe? This chapter pro-
ceeds from the constitutional insight that constitutionalism offers the most
convincing response to ‘bounded rationality’, human passions, rational egoism
and psychopathic autocrats (e.g. using and threatening military force at home
and abroad) as perennial challenges to peaceful cooperation among citizens. It
criticizes path-dependent nationalism for neglecting how ‘constitutional eco-
nomics’ (e.g. underlying EU common market law) and transnational ‘constitu-
tional politics’ (like EU human rights and environmental constitutionalism)
have promoted economic and social welfare, for instance by empowering EU
citizens and promoting transnational constitutional, parliamentary, participa-
tory and deliberative democracy at national and European levels of governance
(as prescribed in Articles 9-12 TEU). Also European ‘moonshot management’
(e.g. for responding to the coviD-19 health crises, the climate crisis, and to the
European security crisis caused by Russia’s war against Ukraine) has become
more legitimate and more effective by embedding it into mutually beneficial
constitutional restraints, efficient rule-of-law principles, democratic civil soci-
ety supportand successful ‘PG slitigation’ reinforcing democratic accountability
of governments. Due to the interdependence of social, economic, political and
legal orders, Europe’s post-1945 struggles for a coherent ‘constitutional house’
protecting social peace and justice remain grounded in respect for human dig-
nity (e.g. in the sense of respecting individual and democratic diversity by pro-
tecting equal freedoms) and diverse human capacities (e.g. through protecting
‘positive human rights’ to education, food, decent work, non-discrimination,
democratic participation) promoting mutually beneficial cooperation and
reasonable, individual and democratic self-development. Informed, individual
consent to constitutional rules protecting ‘consumer sovereignty’ in economic
markets, ‘citizen sovereignty’ in political markets, and rule-of law — rather than
mere national politics, utilitarian cost-benefit analyses, and neoliberal interest
group politics cloaked as ‘representative democracy’ — justify multilevel legal
protection of equal rights of citizens and of inclusive social, economic, demo-
cratic and legal policy responses to transnational regulatory challenges.

The policy question underlying constitutionalism — how to constitute,
limit, regulate and justify governance institutions and rules of a higher legal
rank protecting informed, individual consent to collective supply of pGs? —
remains of existential importance for reasonable citizens in all states. National
Constitutions differ among countries according to their histories and prefer-
ences. Their diverse value priorities and ‘implementation deficits’ entail geo-
political rivalries, regulatory competition, and authoritarian opposition against
multilateral restraints on power politics (like President Putin withdrawing
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Russia from European institutions, China suppressing human and democratic
rights, President Trump withdrawing the USA from some UN and regional
treaties). The multilateral treaties establishing the 15 UN Specialized Agencies
governing special PGs differ among each other in response to their diverse
collective action problems. Yet, their effectiveness depends on private-public
partnerships as discussed in this book; their multilevel governance regimes
remain embedded into the UN Charter and limited by general principles of
UN law, just as the various EU institutions remain embedded into general EU
constitutional law principles (e.g. as codified in the European Convention on
Human Rights (ECHR) and the EUCFR); also national legislatures, executives,
judiciaries and independent regulatory bodies remain constrained by agreed
constitutional rules in their joint governance of pGs. The diverse constitu-
tional structures, principles, human and democratic rights and duties protect
private-public partnerships, legal and democratic accountability for limiting
transnational governance failures, and guidelines for normative governance
reforms (e.g. for protecting universal access to vaccines, decarbonizing econ-
omies, educating and institutionalizing public reason, constraining disinfor-
mation by populist demagogues, judicial remedies protecting equal rights
and rule-of-law, countermeasures against Russia’s war crimes and jus cogens
violations).

Arguably, constitutionalism offers citizens also the most reasonable strat-
egy for preventing that ‘de-globalisation’ between democracies and authori-
tarian regimes provokes, once again, devastating conflicts similar to those
caused by the ‘first de-globalisation’ (1914-1945) provoking World Wars 1 and
11, the great economic depression, the rise in dictatorships responsible for the
killing of millions of people, and other abuses of public and private power.®
Authoritarian abuses of power and disinformation also increase the ‘paradox
of globalization, i.e., the rational ignorance of most people (including popu-
list rulers) towards global regulatory challenges (like the UN and wto legal
systems protecting transnational freedoms and rule-of-law). European inte-
gration law has demonstrated that — by empowering citizens through human
and constitutional rights, rule-of-law and democratic governance beyond

8 On this ‘paradox of freedom’ — i.e., that insufficient legal and institutional protection of
equal freedoms favors abuses of public and private power disrupting order and social
peace, as already discussed in Plato’s book on The Laws — see: Ernst-Ulrich Petersmann,
International Economic Law in the 21st Century (Oxford: Hart 2012) 61-66; Tara Zahra, Against
the World: Anti-Globalism and Mass Politics between the World Wars (New York: Norton 2023).
Modern democratic constitutionalism has reversed Europe’s long history of feudalism and
absolutism by reconciling liberty, equality, solidarity and democratic inclusion.
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states and legally limiting market failures, governance failures and national-
ist ‘constitutional failures’ — transnational ‘social market economies’ (Article 3
TEU) and democratic governance of PGs can be promoted more effectively
than by constitutional nationalism and populism disregarding transnational
governance failures. Authoritarian ‘survival governance’ cannot be trusted;
hence, transnational governance must remain limited by constitutional rights,
remedies, ‘checks and balances’, and by ‘de-risking’ cooperation with constitu-
tionally unrestrained autocrats ‘weaponizing’ economic dependencies (e.g. on
Russian energy and food exports).

14 Insights from ‘Constitutional Economics’ and ‘Constitutional Politics’
‘Constitutional economics’ (explaining the welfare effects of constitutional
agreements among citizens protecting equal freedoms and limiting ‘market
failures’ and ‘governance failures’) and ‘constitutional politics'’ (transforming
agreed constitutional ‘principles of justice’ into multilevel legislative, admin-
istrative and judicial protection of rule-of-law and pGs) remain neglected in
state-capitalist and business-driven, neo-liberal governance regimes and in
academic research on multilevel governance of global PGs.? ‘Constitutional
failures’ and ‘constitutional implementation deficits’ aggravate market
failures, governance failures and the current, worldwide human disasters
undermining the spGs. Constitutional economics suggests examining — and
limiting — the man-made causes of the current environmental, health, food,
security and rule-of-law crises, including ‘market failures’ (like harmful exter-
nalities), ‘constitutional failures’ (like insufficient constitution of democratic
governance institutions protecting human rights) and related ‘governance
failures’ (like disregard for rule-of-law) beyond national legal systems.!° For

9 See note 7 above. For example, the acclaimed book by Mariana Mazzucato, Mission
Economy: A Moonshot Guide to Changing Capitalism (Penguin 2020), recommends man-
agerial ‘mission-oriented approaches’ for realizing the sDGs without acknowledging that
most SDGs are ‘aggregate PGs’ (like ending poverty and hunger for all) requiring inter-
national cooperation among UN member states for overcoming collective action prob-
lems, which are fundamentally different from ‘single best efforts pgs’ (like inventing
vaccines and sending astronauts to the moon, which may be realized by a single state). On
the different kinds of pGs and their diverse ‘collective action problems’ see Emnst-Ulrich
Petersmann, Transforming World Trade and Investment Law for Sustainable Development
(oup 2022) chapts 4 and 5.

10 On ‘constitutional economics’ and ‘economic constitutionalism’ see Chapter 3 in this
book and Petersmann (n 9); Stefan Voigt, Constitutional Economics: A Primer (CUP 2020).
Constitutional economics’ justifications of protecting the common, reasonable interests
of all citizens (like ‘consumer sovereignty’ in economic markets, ‘citizen sovereignty’ in
democratic markets) complement moral, constitutional and democratic justifications of
protecting individual, national and cosmopolitan citizen interests (e.g. in protection of
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example, without taking into account ‘pollution externalities, economists
cannot even know to what extent the global division of labor increases con-
sumer and citizen welfare. Rather than focusing only on result-oriented cost-
benefit analyses within the limits of existing laws, constitutional economics
explores enhancing economic welfare through mutually agreed, inclusive
rules limiting market failures (like ‘harmful externalities’) and governance
failures (like arbitrary domination). Europe’s multilevel constitutionalism
has, however, no equivalent in Africa, the Americas or Asia, where national
constitutionalism often fails to effectively constrain abuses of power and to
transform ‘collective action problems’ into constitutional reforms — not only
in totalitarian states (like China and Russia), but also in other BRICS countries
(like Brazil, India, South Africa) and Anglo-Saxon democracies (like ‘Brexit
Britain’ and the USA under President Trump, cf Sections 3—5). Similar to EU
law, also UN law and the spa link economic, environmental and social rules
with human rights, democratic governance and rule-of-law for protecting the
sDGs. Yet, UN HRL and UN/wTO remedies do not effectively constrain (‘con-
stitutionalize’) power politics (Sections 3—4). The ‘regulatory competition’
among neoliberal, state-capitalist and ordoliberal conceptions of governance
is aggravated by the lack of effective UN and wto legal disciplines on ‘mar-
ket failures’ (like restraints of competition, adverse externalities, information
asymmetries, social injustices), ‘governance failures’ (e.g. to respect rule-of-
law and protect PGs), and ‘constitutional failures’ (e.g. in terms of protecting
human rights against authoritarian power politics). The needed global coop-
eration in UN and wTo institutions is further eroded by regional power poli-
tics (e.g. in Eurasia) and related countermeasures (e.g. by democratic alliances
sanctioning suppression of human rights in China and Russia by trade and
investment restrictions). This contribution concludes that the UN sDA risks
becoming a utopia unless democracies extend their diverse forms of constitu-
tionalism to plurilateral protection of transnational ‘aggregate pGs’ (like pub-
lic health and climate change mitigation) by empowering private and public,
national and transnational actors to hold multilevel governance of PGs more
accountable.

human rights, worker rights, property rights, refugee rights) and input- as well as output-
legitimacy of rules and (self)governance.
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2 Europe’s Multilevel Constitutionalism Has No Equivalent
outside Europe

Since the 1950s, the successful transformation of national into multilevel
European constitutionalism protecting human rights and democratic peace
among most European countries has confirmed the historical experience that
democratic constitutionalism remains the most important ‘political inven-
tion’ for limiting transnational governance failures like abuses of public and
private power caused by ‘bounded rationality’ of human beings. Citizens often
remain dominated by their passions and selfish utility-maximization (as illus-
trated by millennia of wars, slavery and gender discrimination) rather than
by their reasonableness and morality. European constitutional law emerged
in response to unprecedented governance failures like wwir; it demonstrated
that — also beyond states — constitutional self-limitations can limit abuses
of public and private power by ‘tying one’s hand to the mast’ (following the
ancient wisdom of Ulysses) of agreed principles of justice (like human rights,
democratic self-determination, rule-of-law) and inclusive institutions of a
higher legal rank. wwir prompted all 193 UN member states to strengthen
such ‘legal self-commitments’ at national and international levels of law and
governance. ‘Constitutional politics™ adjusting national Constitutions to
global regulatory challenges remains, however, neglected by most citizens and
governments outside Europe notwithstanding their universal experience that
intergovernmental power politics (like colonialism and imperial wars) under-
mined democratic peace and welfare all over the world. Just as wwi led to
communist dictatorships (e.g. following the Bolshevik revolution in 1917) and
civil wars (e.g. in the dissolution of the Chinese and European empires),
the Russian wars of aggression, current geopolitical rivalries and trade wars
require ‘de-risking’ international relations through new forms of plurilateral,
economic and political cooperation preventing autocratic ‘strongmen’ from
realizing their threats of nuclear war, war crimes and environmental disasters,
including new forms of transnational constitutional restraints on ‘bounded
human rationality’.

11 The term ‘constitutional politics’ is used here for describing dynamic democratic and
judicial processes of implementing agreed ‘constitutional principles of justice’ in mul-
tilevel governance of PGs and for challenging the ‘non-implementation deficits’ causing
constitutional-, governance- and market-failures.
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2.1 Constitutional Self-limitations of ‘Market Failures’ and ‘Governance
Failures’ in Europe

Europe’s multilevel constitutionalism extended national constitutionalism to
functionally limited ‘treaty constitutions’ constituting, limiting, regulating and
justifying European governance of transnational PGs (like the human rights
protected in the ECHR, the common market freedoms and rule-of-law princi-
ples of Europe’s common market and monetary constitutionalism). The Lisbon
Treaty’s micro-economic ‘common market constitution’ for a ‘competitive
social market economy’ limits national and EU powers through constitutional,
competition, environmental, social rules and institutions of a higher legal rank
restricting ‘market failures’ (like abuses of market power, cartel agreements,
environmental pollution, information asymmetries, social injustices) and
related ‘governance failures’ (like public-private collusion exploiting consum-
ers and taxpayers for the benefit of ‘rent-seeking’ industries). Inside the EU
and in the external relations with European Free Trade Association (EFTA)
countries, multilevel constitutionalism induced all EU and EFTA countries to
cooperate in their multilevel implementation of European and national com-
petition, environmental, ‘social market economy’ rules, data protection and
digital services regulations. The institutionalization of multilevel competition,
environmental, monetary and other EU regulatory agencies, and of related
democratic and judicial remedies, limited governance failures through mul-
tilevel network governance of independent competition, monetary and other
regulatory agencies, democratic institutions and courts of justice.

The ‘regulatory competition’ among EU member states, EFTA states and
third European states remained ‘constitutionally restrained, for instance due
to the ECHR and related constitutional law principles protected by multilevel
cooperation among European courts (like the European Court of Human
Rights, the EFTA Court, the European Court of Justice) and national courts.!2
The common membership of European countries in the General Agreement on
Tariffs and Trade (GATT 1947), the 1979 Tokyo Round Agreements, and the 1994
Agreement establishing the wTo offered additional legal disciplines, political
institutions and judicial remedies for resolving disputes if diverse European
regulatory systems and economic and trade policies created conflicts over per-
ceived governance failures. The - relatively few — GaTT and wto disputes ini-
tiated by third European countries (like Norway and Turkey) challenging EU
regulations confirmed how European integration law promoted ‘democratic

12 For recent examples see Giovanni de Gregorio, Digital Constitutionalism in Europe.
Reframing Rights and Powers in the Algorithmic Society (CUP 2022).
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peace’. Whenever financial, public debt, monetary, migration, public health
and other (e.g. energy) crises inside the EU revealed ‘constitutional failures’ to
secure rule-of-law and protect pPGs, EU institutions responded by seeking to
reform EU law, for example by monetary and fiscal integration in response
to the financial crises since 2008, a ‘health union’ in response to the covip-19
health pandemic of 2020, legal protection of privacy rights in digital services,
and common migration, energy, foreign and defense policies in response to
Russia’s military aggression against Ukraine since 2014.

2.2 Multilevel ‘Constitutional Politics’ Protecting Transnational
European PGs

European law responds to the fact that globalization transforms national into
transnational PGs, thereby rendering national Constitutions incomplete.
Globalization requires complementary, multilevel constitutionalism consti-
tuting, limiting and justifying multilevel governance of transnational pPGs.
European law illustrates how path-dependent ‘constitutionalism 1.0’ based on
(1) national constitutional contracts (like the 1789 French Declaration of the
Rights of Man and the Citizen), (2) national Constitutions, (3) democratic leg-
islation and (4) administrative and judicial protection of rule-of-law for the
benefit of citizens can be extended to international law and institutions for
legally constituting transnational PG s, which no single state can protect with-
out rules-based international cooperation. Maintaining the input-and output-
legitimacy of functionally limited ‘treaty constitutions 2.0’ among states (like
the 2009 Lisbon TEU) constituting and regulating such multilevel governance
requires also ‘cosmopolitan constitutionalism 3.0’ (as codified in the EUCFR)
based on multilevel, institutional protection of human and constitutional
rights, transnational rule-of-law and multilevel implementing regulations
respecting ‘constitutional pluralism’ In Europe, the demands by EU citizens
for regional and global pGs transformed national 4-stage constitutionalism
into multilevel constitutionalism by ‘constitutionalizing’ (5) international law
among EU and EFTA states, (6) multilevel governance institutions, (7) com-
munitarian domestic law effects of EU rules and (8) domestic implementa-
tion of EU law inside member states protecting PGs across national borders.
The emergence of ‘illiberal’ EU member states (e.g. in Hungary and Poland)
illustrated why the ‘normative pull’ of human rights depends on their ‘norma-
tive push’ through ‘constitutional politics), i.e., their effective legal implemen-
tation through constitutional law, democratic legislation, administration and
adjudication, international treaties, multilevel governance institutions, ‘sec-
ondary law’ of international institutions (like the jurisprudence of European
economic and human rights courts) and its domestic, legal implementation.
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Such multilevel ‘constitutional politics’ remained democratically acceptable
due to its ‘bottom-up construction’ based on principles of subsidiarity, pro-
portionality, protection of ‘national identities’, multilevel democracy and ‘EU
citizen rights’ without a supranational ‘European state’ The limitation of EU
membership to constitutional democracies — and the democratic, regulatory
and judicial EU institutions — promoted citizen-driven enforcement of EU law
through multilevel, judicial protection of constitutional guarantees of civil,
political, economic and social rights and common market freedoms (like free
movements of goods, services, persons, capital and related payments, freedom
of profession) across national borders, which the more than 450 million EU cit-
izens never enjoyed before the creation of the European community. The EU
law commitments (e.g. in Arts 3, 21 TEU) to protecting human rights and rule-
of-law also in the EU’s external relations contributed to worldwide recognition
of multilevel judicial protection of rule-of-law beyond the EU, for instance in
trade and investment agreements (e.g. by prompting the EU to insist on com-
pulsory trade adjudication in wro law and on investment adjudication also
in the EU’s external investment treaties), in international criminal law (e.g. by
constituting transnational criminal courts), and in other multilateral treaties
with compulsory adjudication like the UNcLOS. Europe’s historical experi-
ences with centuries of wars, the institutionalized cooperation of 46 neigh-
boring democracies in the Council of Europe, their common experiences of
‘constitutional failures’ (like feudalism, dictatorships, the holocaust) ushering
in World Wars 1 and 11 and the ‘cold war’, and the positive ‘constitutional trans-
formation experiences’ of EU citizens were major driving forces for Europe’s
multilevel constitutionalism.

2.3 Opposition against Multilevel Democratic Constitutionalism
outside Europe

In Asia and North-America, constitutional nationalism continues to prevail in
the shadow of regional hegemons. Among African and Latin-American democ-
racies, regional human rights conventions and common markets promoted
much weaker ‘constitutional reforms’ compared with European integration,
often due to populist politicians prioritizing nationalist over cosmopolitan
responses to global governance crises, challenging science-based regulatory
agencies and independent courts of justice, and promoting non-pluralist
conceptions of society (e.g. by suppressing human rights and independent
media). Asian countries did not conclude effective regional human rights con-
ventions due to their communitarian governance traditions. The social, eco-
nomic, political, and legal context of multilevel, European integration — like
transnational ‘social market economies’ (Article 3 TEU) helping citizens to
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adjust to the economic and social changes in open societies — have no equiv-
alent outside Europe, where many less-developed countries prioritize nation-
building and the domestic rather than transnational challenges of the sDGs.
EU common market, competition and human rights law prioritizes normative
individualism (using individual welfare and informed, individual consent as
relevant normative standards) and methodological individualism promoting
economic ‘consumer sovereignty, democratic ‘citizen sovereignty’ and vol-
untary, mutually beneficial agreements among citizens (like democratic elec-
tions), with informed, individual consent as ultimate source of values. Europe’s
millennia of republican and individualist legal traditions (e.g. in city states
around the Mediterranean sea) have no equivalent in Africa, the Americas
or Asia with their often more communitarian or neo-liberal, business-driven
cultures. Authoritarian rulers tend to prioritize collectivist state-values like
re-conquering historical Russian territories in sovereign neighboring states,
restoring China’s ancient rule over most of the South China sea in violation
of uncLos rules, and suppressing human and democratic rights inside and
beyond authoritarian states. Recognition of human dignity and human rights
in European law reflect legal recognition of EU citizens as being vulnerable
and depending on social assistance for developing their human capacities, as
illustrated by the EU’s huge financial project (Next Generation EU) and new
‘Social Climate Fund' supporting the European Green Deal for climate change
mitigation (as discussed below), and by multilevel EU assistance for respond-
ing to other global challenges (like health pandemics, migration, foreign debt
and rule-of-law crises, Russian disruption of energy and military security).
Societies and citizenship outside Europe remain national with lesser, transna-
tional adjustment assistance and multilevel, legal restraints on the komo eco-
nomicus and on oligarchic distortions of societies.!

3 Has UN Constitutionalism Become a Utopia in a Multipolar World?

The constitution, limitation, regulation and justification of legislative, exec-
utive and judicial UN institutions and procedures in the UN Charter and the
1948 Universal Declaration of Human Rights (UDHR) initiated revolutionary
transformations and decolonization of the international legal system.

13 cf Loic Azoulay, ‘The Law of European Society’ (2022) 59 Common Market Law Review
203. Loughlin’s nationalist conception of constitutional democracies (see notes 1, 4, 6—7)
disregards the enormous social welfare and solidarity promoted by EU law among EU
member countries and ‘EU citizens'.
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National constitutionalism and UN HRL induced some UN institutions
to recommend ‘constitutional governance models’ (including protection of
human rights, democracy, separation of powers, checks and balances, judi-
cial remedies, rule-of-law) also for multilevel governance of the spGs.1# Yet,
the proposed constitutional reforms remained limited to a few policy areas
like compulsory adjudication in wro law, investment law and in the uNcLOS;
political UN and wTo institutions only rarely invoked ‘constitutional argu-
ments’. Without compulsory judicial remedies, UN HRL cannot be effectively
enforced. The UN Security Council system continues being blocked by abuses
of veto-powers. Only in exceptional situations did the UN Security Council
(sc) assert ‘legislative powers, for example to establish international crim-
inal courts; the sc responses to international health pandemics remained
political, for instance by adopting UN sc Resolutions 2532 and 2565 (2020)
acknowledging that ‘the unprecedented extent of the covip-19 pandemic is
likely to endanger the maintenance of international peace and security> and
calling ‘upon all parties to armed conflicts to engage immediately in a durable
humanitarian pause’ to provide humanitarian assistance to the world’s most
vulnerable in conflict zones.'6 Similar UN Security Council responses to envi-
ronmental crises remain unlikely, notwithstanding the universal recognition
of the need for decarbonizing economies and for protecting the potentially
millions of climate refugees against the risks of climate change and rises in sea
levels inundating countries and cities.

3.1 Disagreements on Human Rights

The disagreements — also among the five veto-powers in the UN sc — on the
scope of UN HRL reflect the incomplete ratification and implementation of
UN human rights conventions:

— China has ratified the International Covenant on Economic, Social
and Cultural Rights (1CESCR) but not the UN Covenant on Civil and
Political Rights (1cCPR) in order to shield its communist party’s polit-
ical monopoly;

14  cf Giuliana Ziccardi Capaldo, ‘Global Constitutionalism and Global Governance: Towards
a UN-Driven Global Constitutional Governance Model’ in Mahmoud Cherif Bassiouni
(ed), Globalization and its Impact on the Future of Human Rights and International
Criminal Justice (OUP 2015) 629.

15  SC Res 2532 (1]July 2020) para 11; sC Res 2565 (26 February 2021) para 17.

16 sc Resolution 2532 (1 July 2020) para 2.
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— the USA has ratified the 1ccPr but not the ICESCR in view of US
political preferences for business-driven, neo-liberalism and prioriti-
zation of civil and political over economic, social and cultural rights;

— most European countries have ratified both the 1ccpr and the 1CE-
SCR; in contrast to the rejection by China and the USA of individual
UN complaint mechanisms and of regional human rights conven-
tions and human rights courts, they protect civil, political, economic,
social and cultural rights also through individual UN complaint pro-
cedures and regional HRL (like the ECHR and the EUCFR) with indi-
vidual access to national and European courts;

— Russia does not effectively implement human rights conventions; its
oligarchic rulers suppress human rights (e.g. of political dissidents,
freedom of information) and democratic self-determination at home
and abroad.

The universal recognition of civil, political, economic and social rights in the
UDHR illustrates how human struggles for freedom and peace, and for truth
and justice (e.g. in the sense of ‘reasonable justification’), are inseparably
linked. Democratic self-constitution based on agreed ‘principles of justice’
(like equal freedoms as ‘first principle of justice’ as explained by I.Kant and
J-Rawls) enables societies to strengthen social peace and mutually beneficial
cooperation. Public disinformation and suppression of human rights char-
acterize authoritarian governance in unfree societies like China and Russia.
Constitutional economics perceives informed individual consent to reason-
able, mutually beneficial rules — rather than only cost-benefit analyses — as
primary source of consumer welfare and citizen welfare (e.g. in the sense of
‘development as freedom’ to realize one’s human capacities).'” The ‘embedded
liberalism’ and rule-of-law systems underlying the UN and wTo sustainable
development obligations are, however, increasingly disregarded by authoritar-
ian rulers, as illustrated by

— China’s refusal to comply with the 2016 UNcLOs arbitral award on
China’s illegal extension of sovereign rights in the South China Sea,
and China’s disregard for human rights inside China;

— the illegal US blocking of the wro Appellate Body (AB) system since
2017, which reflected President Trump’s efforts at politicizing and
weakening judicial control also inside the USA; and

17  For developing international economic law from such citizen-oriented theories of justice
see Petersmann (n 8).
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— Russia’s refusal to comply with the 2022 judicial orders by the
International Court of Justice and the European Court of Human
Rights to suspend its illegal suppression of human rights in Ukraine
and inside Russia.

Disregard for human and democratic rights is the main reason for unpro-
voked and unjustified wars of aggression and related war crimes (as currently
in Ukraine) and for ‘constitutional implementation deficits’ in UN and wto
legal practices ushering in governance failures to prevent unnecessary poverty
(spG1) and protect food security (sDG2), public health (spG3) and public edu-
cation for all (SDG4), gender equality (SDG5), access to water and sanitation
for all (sDG6), the environment (SDGs 13-15) and many other SDGs like ‘access
to justice’ (SDG16).18 The annual UN reports on progress towards the SDG s doc-
ument how ‘decades of development progress have been halted or reversed’ as
a result of Russia’s military aggression against Ukraine (e.g. forcing more than
15 million people inside Ukraine to flee from their homes), global health pan-
demics, related food and economic crises and violent conflicts.!® The realities
of power politics blocking constitutional reforms of UN and wTo governance
do not exclude cooperation among ‘willing countries), for instance at the wro
Ministerial Conference in June 2022 and in regional free trade agreements
(FTAS). Yet, power politics impedes the ‘constitutional functions’ of UN/wTo
law for limiting collective action problems and protecting PGs demanded by
citizens by transforming constitutional nationalism into multilevel protection
of transnational PGs.

3.2 Executive Power Politics Undermines Democratic Constitutionalism

Constitutional rules and international law — including also peremptory rules
of law (like democratic self-determination, prohibition of the use of force
and of denial of basic human rights) and prohibitions to recognize as lawful
situations that were created by serious breaches of jus cogens (like Russia’s
aggression, annexation and ‘Russification’ of Ukrainian territories aimed at
annihilating the people of Ukraine) — are recognized as ‘higher law’ vis-a-vis

18  The importance of democratically inclusive ‘good governance’ and of ‘inclusive institu-
tions’ for promoting sustainable development in its economic, social, environmental and
legal dimensions is empirically proven; see: Stefan Dercon, Gambling on Development: Why
Some Countries Win and Others Lose (Hurst 2022); Daron Acemoglu and James Robinson,
Why Nations Fail: The Origins of Power, Prosperity and Poverty (Profile RBP 2011).

19  UN Economic and Social Council, Report of the Secretary-General (advance un-edited
version) E/2022/XXX.
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post-constitutional legal practices. As the collective action problems inside
and among states often differ, also the 15 UN Specialized Agencies provide for
diverse ‘treaty constitutions’ for multilevel governance of specific PGs, as illus-
trated by the ‘constitutions’ (sic) establishing

— the International Labor Organization (e.g. providing for labor rights
and tri-partite 1LO membership of governments, employer and
employee representatives),

— the World Health Organization (WHO, e.g. protecting health rights
through international health regulations and conventions),

— the Food and Agriculture Organization (FAO, e.g. protecting food
security and related human rights of access to food) and the

— UN Educational, Scientific and Cultural Organization (UNESCO, e.g.
protecting rights of access to education).

Likewise, the collective action problems of regulating private goods, PGs, ‘club
goods’ with limited membership, exhaustible common pool resources and
‘global commons’ (like outer space, the High Seas, Antarctica, the atmosphere,
cyberspace, biodiversity, cultural heritage) differ among each other. Democratic
support for their multilevel regulation is impeded by the fact that most citi-
zens tend to prioritize their ‘local lives’ (e.g. as members of families, villages,
and professional organizations); they often remain ‘rationally ignorant’ toward
global governance in distant organizations dominated by academic and polit-
ical elites. The (inter)governmental power politics dominating UN institutions
(like abuses of veto-powers in the UN sc, China’s lack of full cooperation in
WHO attempts at clarifying the origins of the covip-19 pandemic in Wuhan)
undermines UN protection of human rights and related pGs. Some of the agreed
governance principles (like benefit-and burden-sharing, protection of the envi-
ronment) for the ‘global commons’ are disregarded (e.g. by pollution of the
atmosphere and the High Seas). The diverse regulatory regimes (like uNcLOS
as the legal ‘constitution of the oceans, the UNFccCC as legal ‘constitution of the
atmosphere’) remain distorted by market and governance failures (as illustrated
by ocean pollution, over-fishing and climate change). Without enforcement of
the jus cogens limits of ‘higher’ international and constitutional rules protect-
ing ‘planetary boundaries), the prevailing power politics continues undermining
the legitimacy and effectiveness of UN and wto law.2°

20  cfPetersmann (n1) and the work of the International Law Commission on codification of
the international law rules on jus cogens.
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3.3 Constitutional Economics Remains Neglected in UN and wto Legal
Practices
State-capitalist countries and business-driven, neoliberal economies rely more
on management approaches to economic and environmental regulation than
ordoliberal economies (e.g. inside the EU) restrained by multilevel constitution-
alism. Mazzucato'’s acclaimed book on ‘Mission Economy: A Moonshot Guide
to Changing Capitalism’ (2020) argued for managerial ‘mission approaches’
to organizing economies and realizing the sDGs, for instance following the
example of the inclusive ‘Green Deal’ advocated by the EU Commission. Such
approaches are appropriate for ‘single best effort pGs’ that can be supplied by
a single state (like inventing medicines, exploring the moon) as well as for the
pursuit of ‘aggregate PG s’ within regional communities like the EU. Yet, globali-
zation has transformed most PGs into global ‘aggregate PGs’ (like human rights,
rule-of-law, most sDGs) dependent on global ‘aggregation’ of local, national
and transnational pGs, which no state can secure without cooperation with
other states. Overcoming global collective action problems (e.g. in controlling
‘rogue governments’ circumventing nuclear non-proliferation as a PG, prevent-
ing ‘wrong GATT panel reports’ by mandating the GATT/WTO Secretariats to
‘assist’ GATT/WTO panel proceedings) requires legal restraints limiting manage-
rial discretion and ‘technological solutions’ proposed for multilevel regulatory
challenges (like geo-engineering aimed at mitigating climate change, artificial
intelligence regulating social media). Europe’s ‘constitutional constructivism’
illustrates how ‘evolutionary constitutionalism’ (e.g. as clarified in European
and national jurisprudence on general constitutional principles) and Europe’s
functionally limited — and periodically adjusted — ‘treaty constitutions’ interact
dynamically. Without multilevel cooperation (as among national and European
governments, parliaments, courts, central banks, competition and other regu-
latory authorities, civil societies), constitutional reforms of UN and wto law
risk being blocked (e.g. by veto powers in UN institutions and WTO consensus
practices). Similarly, the impunity of war crimes (as in Russia’s war of aggres-
sion in Ukraine), distortions of economic competition (e.g. by state subsidies,
state-trading practices, environmental pollution), ‘pollution externalities’ and
neoliberal ‘rent-seeking’ in wro member states call for stronger legal restraints.
Both inside the EU and in the wider European Economic Area (EEA) with
EFTA countries, human, constitutional and economic rights were enforced by
citizens protected by multilevel democratic, judicial and regulatory institu-
tions and treaty systems like the EUCFR, the ECHR, the EU’'s common mar-
ket constitution, its partial extension to EFTA countries, the EU’s incomplete
monetary constitution and functionally limited ‘foreign policy constitution’
(e.g. as codified in Arts 3, 21 TEU). The institutional ‘checks and balances’
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constraining ‘executive emergency governance’ inside the EU during eco-
nomic, financial, public health and environmental crises confirmed how
human rights became more effective if citizens could invoke and enforce (e.g.
in national and European courts) precise, unconditional, international rules
and judicial remedies for challenging power politics. Rather than relying only
on result-oriented, macro-economic ‘Kaldor-Hicks efficiency gains’ and ‘wel-
fare economics’ within the existing framework of national constitutionalism,
Europe’s multilevel economic constitutionalism is based on ‘constitutional
economics’ deriving values from voluntary, informed consent of EU citizens
to common market, monetary, competition and environmental rules and EU
policies promoting mutually beneficial, human and constitutional rights and
non-discriminatory conditions of competition for a ‘competitive social mar-
ket economy’ (Art. 3 TEU) enhancing general consumer welfare and ‘citizen
sovereignty’. In contrast to British, Chinese, US and Russian executives claim-
ing ‘sovereign powers’ to violate international treaties ratified by parliaments
(e.g. for realizing ‘Brexit), starting US trade wars against China and NATO allies,
concluding hundreds of ‘executive trade deals’ without asking for approval by
the US Congress), EU executive powers are constitutionally more constrained,
for example by respect for human rights and rule-of-law (Arts 3, 21 TEU) and
for the common market freedoms, customs union rules and judicial remedies
in the EU’s common market constitution. Constitutional economics confirms
the welfare-enhancing effects of changes in constitutional rules (like EU com-
mon market freedoms, constitutional and social rights of access to food, public
health and environmental protection);?! it explains, inter alia,

— why economic and social welfare functions must be defined through
democratic constitutionalism (e.g. respecting demand of citizens for
equal freedoms, human rights and other pGs) with due respect also
for multilateral treaties protecting transnational PGs;

— why mutually complementary economic and democratic consti-
tutionalism tend to avoid human disasters (like famines, abuses of

21 cf n10. Institutional and constitutional economics share with neoclassical economics
certain fundamental assumptions (such as methodological and normative individualism,
pursuit of efficiency gains). Yet, they extend economic analyses to aspects that are typi-
cally ignored in neoclassical economics, such as the interdependencies between demo-
cratic constitutionalism (e.g. protecting civil and political freedoms, voter preferences,
limitation of all government powers, democratic accountability) and transnational, eco-
nomic constitutionalism (e.g. protecting economic and social rights, consumer prefer-
ences, non-discriminatory competition, legal accountability and consumer welfare by
limiting business-driven neo-liberal politics and social inequalities).
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military power) that have been tolerated in dictatorships (e.g. under
Stalin, Mao and colonialism); and

— why legal institutions limiting ‘moral hazards’ (e.g. by ‘balanced
budget rules’, the fiscal and debt disciplines prescribed in the TFEU)
and prohibiting gender and racial discrimination are likely to increase
economic welfare inside states.

Economic analyses of international, legal and political systems can enhance
their respective contribution to economic welfare. For instance, GATT/WTO
law and their legal ranking of alternative trade policy instruments according
to their economic welfare effects enabled all 164 wTo members to reduce pov-
erty and enhance national welfare for the benefit of their citizens. Out of the
10 most productive countries in 2021/22 (measured by GDP by hour worked),
seven were EU members, and two were EEA/EFTA members following most
EU common market rules. Constitutional economics insists on citizen-consent
to reasonable ‘constitutional choices’ respecting human dignity (human and
democratic rights), protecting human capabilities, constitutional rights of cit-
izens (like equal access to education, health protection, satisfaction of basic
needs), social justice (e.g. promoting ‘social market economies’ reducing unjust
income distribution) and the principal-agent relationships between citizens
and governance agents with limited, delegated powers — not only on moral,
democratic and legal, but also on economic grounds. Yet, rules and institutions
must be designed with due regard to diverse political economy environments.
For instance, invention, clinical testing and production of vaccines by phar-
maceutical industries supported by intellectual property rights, subsidies and
government procurement may offer efficient health policy strategies for indus-
trialized market economies (provided ‘rent-seeking interest group politics’ and
‘regulatory capture’ are limited); less-developed and state-capitalist countries,
however, may justify different health policies. The ‘rational ignorance’ of most
citizens towards complex foreign policy challenges (like abuses of discrimi-
natory tariffs for taxing and redistributing domestic income) justifies consti-
tutional restraints on foreign policy discretion (e.g. as prescribed in the EU’s
‘foreign policy constitution’ set out in Arts 3, 21 TEU). The emergence of the
‘anthropocene’ caused by human transgressions of laws of nature provoking
climate change, biodiversity losses, and disruption of other ecosystems (like
water and land uses) reinforced insistence by EU citizens on ‘environmental
constitutionalism), as illustrated by the regulation of environmental rights,
duties, principles and policy goals in the EUCFR (e.g. Article 37), in the Lisbon
Treaty (e.g. Arts 11, 191-193 TFEU) as well as in national Constitutions and
HRL empowering citizens to complement the constitutional, parliamentary,
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participatory and deliberative dimensions of European democracy (cf Articles
9-12 TEU) by engaging in ‘strategic climate litigation’ (as discussed below).

Business-driven economic regulation in the USA and GATT/WTO practices
often prioritize macro-economic ‘Kaldor-Hicks efficiency gains’ rather than
related social costs (e.g. of tobacco consumption and pollution costs).2? The
EU rules governing Europe’s ‘competitive social market economy’ limit mar-
ket failures and discriminatory protectionism systematically. Britain’s ‘Brexit’
and the US withdrawal from the draft Transatlantic Trade and Investment
Partnership (TTIP) illustrated the conflicts between utilitarian, neoliberal
nationalism and multilevel, constitutional ordoliberalism. In many UN mem-
ber states (like China, Iran, North Korea, Myanmar and Russia), the lack of
rule-of-law, of independent, judicial protection of human rights, and of non-
discriminatory conditions of competition reflect suppression of democratic
constitutionalism and constitutional economics. Also some UN governance
institutions, like the monetary and financial Bretton Woods institutions dom-
inated by US policies (e.g. defending the US dollar as global reserve currency
and preventing a more equitable redistribution of quotas), remain driven by
neoliberal power politics.

3.4 UN Climate Law Prioritizes State Sovereignty over Environmental
Constitutionalism
Intergovernmental climate politics since the 1992 UNFccc failed to prevent
climate change and the increasing heat waves, droughts, floods and related
threats to sSDGs (like access to food and water). This transgression of ‘earth
system boundaries’ for sustainable development is bound to create increasing
social injustices (e.g. due to the richest 1% of the world population causing
twice as much carbon dioxide emissions as the poorest 50%, China causing
more carbon emissions than all 38 OECD countries) and political conflicts (e.g.
over hosting the 140 million climate refugees predicted by the UN for 2050).
The 2015 Paris Agreement prioritizes national sovereignty by focusing on
‘nationally determined contributions), which differ enormously among UN

22 cf Petersmann (n 9) 189-191. In contrast to neoliberal conceptions of self-regulatory mar-
kets and competition as gift of nature subject to ‘governmental fixes’, Europe’s ordolib-
eralism perceives markets and non-discriminatory conditions of competition as legal
constructs requiring systemic legal restraints of market failures, constitutional failures
and related governance failures. On the differences between national schools of law and
economics (like the Freiburg and Cologne schools in Germany, the Chicago and Virginia
schools in the USA) and transnational schools of law and economics (like the Brussels
and Geneva schools in Europe, the ‘Washington consensus’ promoted by the Bretton
Woods institutions) see Petersmann (n g) ch 2.
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member states (e.g. regarding phasing-out of fossil-fuel subsidies and of coal-
based energy). The regular ‘conferences of the parties’ (CoP) to the UNFccc,
and their science-based and political review mechanisms, exert pressures for
progressive legal clarifications of greenhouse gas (GHG) reduction obligations.
Multilevel democratic, parliamentary, executive and judicial climate mitiga-
tion governance in the context of Europe’s ‘environmental constitutionalism’
is more legally developed compared with UN climate mitigation policies and
their authoritarian neglect in many UN member states.

In Europe, Articles 2 and 8 ECHR prompted ever more courts to pro-
tect human rights to life and family life against harmful environmental pol-
lution and climate change. Some European states adjusted their national
Constitutions by recognizing environmental rights or constitutional duties to
protect the environment (as in Article 20a German Basic Law). According to
Article 37 EUCFR, a ‘high level of environmental protection and the improve-
ment of the quality of the environment must be integrated into the policies of
the Union and ensured in accordance with the principle of sustainable devel-
opment. Combatting climate change, promoting sustainable development in
cooperation with third states, and principles of ‘environmental constitutional-
ism’ (like the principles of precaution, prevention and rectifying pollution at
source, the ‘polluter pays’ principle) are included into the EU Treaty provisions
on EU environmental policies (e.g. Arts 11, 191-193 TFEU). It was in response
to democratic and parliamentary pressures that the EU’s comprehensive cli-
mate legislation — notably the European climate law approved in June 2021 and
the 13 legislative EU Commission proposals published on 14 July 2021 aimed
at making Europe the first carbon-neutral continent by 2050 — offered leader-
ship for implementing the Paris Agreement on climate change mitigation, for
instance by making the goals of ‘at least’ 55% GHG reductions by 2030 and a
climate-neutral European economy by 2050 legally binding for EU and mem-
ber state policies. The multiple policy tools and mandatory standards aim at a
socially ‘just transition’ with active industrial policies to secure continuing eco-
nomic growth. The EU emissions trading system (ETS) will be complemented
by carbon border adjustment measures (CBAM) aimed at preventing ‘carbon
leakage’ and distortions of competition in countries with more ambitious
climate change policies. Climate litigation increasingly acknowledges invo-
cation by private and public complainants of GHG reduction obligations of
governments as recognized in EU law and UN law.22 The EU climate mitigation
objectives, principles and legal obligations are more precise, more uniform,

23 cf the chapter by Eckes to this book.
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more democratically controlled and judicially enforceable than the respective
objectives, principles and legal obligations under UN law.

Rights to the protection of the environment are increasingly recognized
in the laws of now more than 150 states, regional treaties, and by the UN
General Assembly Resolution of 28 July 2022 recognizing human rights to a
clean, healthy and sustainable development.?* Environmental rights have
been invoked by litigants all over the world in hundreds of judicial proceed-
ings on protection of environmental interests. In national and European
environmental litigation, courts holding governments legally accountable for
climate mitigation measures increasingly refer to human rights, constitutional
principles, and to international GHG reduction commitments in order to hold
governments and also companies legally accountable for climate change mit-
igation. For example, the ruling of the Dutch Supreme Court on 20 December
2019 in State of the Netherlands v Urgenda confirmed that Articles 2 (right to
life) and 8 ECHR (right to private and family life) entail legal duties of the
Dutch government to reduce GHG emissions by at least 25% (compared to
1990 levels) by the end of 2020. The judgment clarified that human rights and
related constitutional and environmental law guarantees (like the 1998 Aarhus
Convention on access to justice in environmental matters) may be invoked by
citizens to enforce positive obligations to take appropriate measures mitigat-
ing climate change.?? The ruling of the District Court of The Hague on 26 May
2021 in Milieudefensie v Royal Dutch Shell was the first judgment in which a
multinational corporation was held responsible for its contribution to climate
change based on national and international law.26 The case was brought as a
public interest class action by a Dutch NGO; it does not focus on compensation
for past damages but on corporate obligations to reduce emissions and invest

24  See Res. A/76/L.75, confirming the previous Resolution 48/13 adopted by the Human
Rights Council of 8 October 2021 recognizing that having a clean, healthy and sustainable
environment is a human right.

25  State of the Netherlands v Stichting Urgenda [2019] ECLI:NL:HR:2019:2007 (Supreme
Court). For comparative overviews of climate litigation see: César Rodriguez-Garavito
(ed), Litigating the Climate Emergency: How Human Rights, Courts, and Legal Mobilization
can Bolster Climate Action (CUP 2021); Francesco Sindico and Makane M Mbengue,
Comparative Climate Change Litigation (Springer Publishing 2021). For systemic col-
lections of climate cases see: Margaretha Wewerinke-Singh and Sarah Mead, ‘Fighting
Dangerous Climate Change: A Best Practice Guide for Judges and Courts’ (World
Commission of Environmental Law, 19 January 2022) <https://www.iucn.org/news
/world-commission-environmental-law/202201/a-climate-law-primer-forthcoming-book
-offers-guidance-judges> accessed 28 August 2023. See also the chapter by C. Eckes in
this book.

26  Milieudefensie et al. v. Shell [2021] ECLI:NL: RBDHA:2021:5339 (The Hague District Court).
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more in cleaner fuels to protect the common interest of current and future
generations in preventing dangerous climate change. Similar litigation against
energy companies focusing on corporate responsibilities for climate change is
pending in many countries. Even though the judgment is based on corporate
duties of care under Dutch tort law, the Court’s references to international law
and to the shared responsibilities of corporate actors may influence the rea-
soning in future judgments by other courts. The Court found that the total CO,
emissions of the Shell group exceeded the emissions of many states, includ-
ing the Netherlands. The group’s global CO, emissions contributed to global
warming and climate change in the Netherlands; they entailed significant risks
for residents of that country. The court agreed with the complainants that
Shell had an obligation to reduce CO, emissions of the Shell group’s entire
energy portfolio, holding that:

— Shellis obliged to reduce the CO, emissions of the Shell group’s activ-
ities by net 45 per cent by the end of 2030 relative to 2019 through the
Shell group’s corporate policy;

— the policy, policy intentions, and ambitions of the Shell group imply
an imminent violation of this obligation;

— the Court, therefore, allowed the claimed order for compliance with
this legal obligation.

The judgment considered human rights and the Paris Agreement in its inter-
pretation of the unwritten standard of care. The Court also referred to the UN
Guiding Principles on Business and Human Rights (UNGP), which it found to
constitute an authoritative, internationally endorsed soft law instrument set-
ting out the responsibilities of states and businesses in relation to human rights;
the UNGP ‘are suitable as a guideline in the interpretation of the unwritten
standard of care’. According to the Court, the responsibility to respect human
rights encompasses the company’s entire value chain’ including the end-users
of the products produced and traded by the Shell group. The Court concluded
that the human rights standards, the UNGP, and the Paris agreement all sup-
port the conclusion that Shell should be ordered to reduce the CO, emissions
of the Shell group’s activities by net 45 per cent at the end of 2030 relative to
2019 through the group’s corporate policy. In the USA, by contrast, similar con-
stitutional and human rights tend to be denied by US courts, for instance on
grounds of judicial deference towards ‘political questions’ left open in the US
Constitution and not (yet) decided by the US Congress, which remains reluctant
to enact legislation recognizing new human, constitutional or environmental
rights and prescribing climate change mitigation based on the ‘polluter pays
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principle’ (aimed at enhancing ‘total welfare’ protecting all citizens against envi-
ronmental harms) rather than on macro-economic ‘Kaldor-Hicks-efficiencies’
(justifying also polluting industries). The US Inflation Reduction Act (IRA)
adopted in August 2022 uses discriminatory tax credits, domestic content
requirements and trade discrimination for promoting de-carbonization of
the US economy, thereby further undermining wro law and increasing trade
conflicts. While the 1RrA’s financial incentives for ‘green investments’ are
important, their economic discrimination will undermine non-discriminatory
conditions of trade and competition. The EU’s response to the US’s announce-
ment that it would plough $369bn-worth of tax credits and subsidies into its
clean tech industries — a key part of President Biden’s IRA — marks a return to
mutually competing industrial policies at a time when the wTo dispute settle-
ment system has been undermined by the USA.

4 Disruption of wro Law by Executive Power Politics

Authoritarian states (like China and Russia) do not protect effective consti-
tutional and judicial remedies of their citizens against executive suppression
of human and democratic rights (like freedoms of information and of politi-
cal opposition). Nor do their power monopolies and state-capitalism protect
non-discriminatory conditions of competition. GATT/wTO law provides for
insufficient legal disciplines on state-trading companies, subsidies and other
distortions of trade and competition. Hence, market economies increasingly
introduce countermeasures in their trade relations with China and Russia aimed
at limiting competitive distortions and perceived violations of the ‘embedded
liberalism’?” underlying wro law. China’s ‘unlimited partnership’ with Russia of
February 2022, and its network of bilateral ‘Belt and Road Agreements’ with over
80 countries, lay the foundations for an alternative trade regime dominated by
bilateral power-politics without multilateral rules, independent judicial reme-
dies and guarantees of human and democratic rights of citizens.

Abuses of executive powers by populist demagogues (e.g. disregarding inter-
national obligations like the EU-UK Brexit Agreement and the Paris Agreement
on Climate Change) are an increasing challenge also inside democratic coun-
tries. US President Trump (2017—2021) interpreted his executive powers under
Article 11 of the US Constitution very broadly as allowing him to do whatever

27  Arguably, the ‘embedded liberalism’ underlying wro law has evolved beyond its limited
meaning under GATT 1947, for instance by including new UN and wto legal obligations
like human rights and the recognition of four Chinese customs territories as subjects of
international law.
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he wanted in the foreign policy area (e.g. withdrawing the US from multilateral
treaties like the wHO Constitution and the 2015 Paris Agreement). The ‘tribal
support’ from Republican party majorities in the US Congress for President
Trump undermined parliamentary control of executive politics (like President
Trump’s ‘big lies’ denying the 2020 federal election outcome, his ‘putsch
attempt’ on 6 January 2021), including congressional control of US trade pol-
icies which are now based on hundreds of ‘executive deals’ without oversight
by the US Congress. Following the refusal by the US Congress to ratify the GATT
1947 and the 1948 Havana Charter for an International Trade Organization,
the US Congress did adopt implementing legislation for the 1979 Tokyo
Round Agreements and the 1994 Uruguay Round Agreements establishing
the wto. As this implementing legislation does not recognize a power of the
US President to unilaterally withdraw the USA from the wto and change the
pertinent US trade laws without involving the US Congress, US constitutional
lawyers disagree on whether President Trump’s executive orders blocking the
functioning of the wro AB and ordering discriminatory import restrictions in
clear violation of wro law are justifiable under US constitutional law.28 Since
the 1980s, US President Reagan’s neoliberal policies promoted business-driven
economic regulation, money-driven democratic elections, ‘rent-seeking’ lim-
itations of trade and competition (e.g. by protecting domestic producers
through ever more discriminatory ‘trade remedies’, subsidies, regulatory stand-
ards, tax reductions, intellectual property rights, only selective enforcement of
US antitrust laws) and increasing social inequalities. Unilateral US trade sanc-
tions (e.g. against foreign violations of US intellectual property rights) and US
interest group politics in the ‘GATT Rounds’ of multilateral trade negotiations
reinforced selective US import protection (e.g. for domestic agricultural, cot-
ton, textiles and steel producers) and export opportunities for dominant US
suppliers (notably for services trade and US ‘tech empires’ protected by intel-
lectual property rights and systemic tax avoidance).

41 ‘Regulatory Capture’ of US Trade Policies Distorts Competition

Under the US Trump administration, the ‘regulatory capture’ of US trade pol-
icies (e.g. for import protection for steel and aluminum industries), the US
withdrawal from various multilateral treaties by executive orders of President
Trump, and the illegal US disruption of the wro AB revealed some of the
systemic conflicts between utilitarian, business-driven US neo-liberalism

28  CfErnst-Ulrich Petersmann, ‘The 2018 Trade Wars as a Threat to the World Trading System
and to Constitutional Democracies’ (2018) 10(2) Trade, Law and Development 179.
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and Europe’s ordoliberal, multilevel economic constitutionalism. US Trade
Representative (USTR) Lighthizer, his deputy ambassador Shea, and US sec-
retary of commerce Ross had all been long-standing business lobbyists who,
like President Trump himself, identified US business interests (e.g. in rejecting
wrto judicial findings limiting US trade policy discretion) with the national
US interest. President Trump’s decisions to withdraw the USA from UN agree-
ments (e.g. on the wHO, the 2015 Paris Agreement) and from regional trade
agreements (like the 2016 Trans-Pacific Partnership, the draft TTIP agreement)
were taken unilaterally without requesting approval by the US Congress. The
2020 USTR Report criticizing the AB jurisprudence?® perceived wto law as
an instrument of US power politics; it ignored the (quasi)judicial mandates
of wro dispute settlement bodies and their (quasi)judicial methodologies by
insisting on controversial US interpretations of wto rules, yet without identi-
fying violations by the AB of the customary law rules of treaty interpretation.
The USTR Report — notwithstanding its valid criticism of some wTo rules and
dispute settlement practices (e.g. that the AB no longer consulted with the
parties when deciding to disregard the Article 17.5 deadline) — suffered from
legal biases and false claims characteristic for the US Trump presidency and for
Trump’s ‘big lies’ (e.g. about having won the 2020 US federal elections):

— US denial of (quasi)judicial functions of wto third-party adjudi-
cation, even though numerous wrto publications and wro dis-
pute settlement reports over more than 20 years acknowledged the
(quasi)judicial mandates of wTo dispute settlement bodies (i.e.,, wTo
panel and AB reports as adopted by the DSB);

— US disregard for judicial AB arguments in the performance of the
Dispute Settlement Understanding (DSU)’s mandate ‘to clarify the
existing provisions of those agreements in accordance with cus-
tomary rules of interpretation of public international law’ (Article 3
DsU), for instance whenever the AB found compliance with the time
limit of go days (Article 17.5 bsu) — which was imposed by US nego-
tiators in 1993 notwithstanding the widespread criticism that no
other court seems to be limited by such an unreasonably short time

29  SeeUSTR, Reportonthe Appellate Body of the wT0’ (2007—2021 Press Releases, 11 February
2020)<https://ustr.gov/about-us/policy-offices/press-office/press-releases/2020/february
[ustr-issues-report-wto-appellate-body> accessed 28 August 2023. For a detailed refu-
tation of the false USTR legal claims see: Jens Lehne, Crisis at the wro: Is the Blocking
of Appointments to the wro Appellate Body by the United States Legally Justified?
(Berlin: Grossmann 2019); Petersmann (n 9) ch 3.
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limit — impossible to reconcile with the other AB tasks (e.g. due to
illegal US blocking of the filling of AB vacancies);

— contradictory USTR claims that AB legal findings against the US vio-
lated the DsU prohibition to ‘add or diminish the rights and obliga-
tions in the covered agreements’ (Article 3.2 DSU) — even if the AB
had justified these legal findings on the basis of the customary rules
of treaty interpretation and its (quasi)judicial mandate-, notwith-
standing the USTR’s regular support of AB reports accepting ‘creative
WTO interpretations’ advocated by the USTR as a legal complainant;

— US description of US ‘zeroing practices’ as a ‘common-sense method
of calculating the extent of dumping’ even if their biases had been
consistently condemned by the AB and DSB as violations of the wto
obligations of ‘fair price comparisons’ (which are hardly mentioned
in the USTR report);

— one-sided focus on WTO texts as interpreted by US negotiators with-
out regard to the customary law and DSU requirements to clarify the
meaning of the — often indeterminate — wTo provisions with due
regard also to wTo legal texts revealing the ‘context, object and pur-
pose’ of wT 0 provisions and the explicitly recognized ‘systemic charac-
ter’ of what the wro Agreement calls ‘this multilateral trading system’
(Preamble) and its ‘dispute settlement system’ (Article 3 DSU);

— denigration of AB members as ‘three unelected and unaccountable
persons’ whose ‘overreaching violates the basic principles of the
United States Government,3° notwithstanding the election of AB
members through consensus decisions of 164 DSB member govern-
ments (including the USA), their (quasi)judicial mandate, and the
approval of wro agreements (including the psu) by the US govern-
ment and US Congress;

— insulting claimsthatthe AB Secretariathad weakened the wTo dispute
settlement system by not respecting wto rights and obligations.3!

The financial and political influence of protectionist US interest groups on the
US Congress prevented the US Trump and Biden administrations to accept
compromise solutions for reforming the bsu. Most wTo members continue
to reject US propositions for exempting trade remedies and unilateral invoca-
tions of WTO ‘security exceptions’ (e.g. for justifying the US trade war against

30  See the Introduction to the USTR Report (n 29) 8, 13.
31 USTR Report (n 29) 120.
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China) from wro third-party adjudication. The disruption of the wro dispute
settlement system by a dysfunctional AB led to non-adoption of ever more
WTO panel reports due to their ‘appeal into the void’ of a no longer functioning
AB system. The ‘Economic and Trade Agreement’ signed by the Chinese and
US governments on 15 January 2020 provided for discriminatory Chinese com-
mitments to buy US products, discriminatory US import tariffs and US trade
restrictions (e.g. targeting Chinese technology companies) without third-party
adjudication. This bilateral ‘opt-out’ — by the two largest trading nations — from
their wro legal and dispute settlement obligations was subsequently contin-
ued and deepened (e.g. by additional US export restrictions on technology
products as of 2022) by the US Biden administration in order to contain China’s
rise as a new military and technology threat openly challenging human and
democratic rights and other UN legal obligations (e.g. on maritime boundaries
and freedom of the seas as defined in UNCLOS).

4.2 Geopolitical Disruption of the Rules-Based Trading System
Endangers the SDG s

The spa explicitly acknowledges (e.g. in paras 17.10-12) that realizing most
sDGs — like ending poverty for everybody, securing access to food, water and
medicines, and de-carbonizing economies — requires a ‘rules-based, open,
non-discriminatory and equitable multilateral trading system under the wto'.
Without a multilateral wro dispute settlement system, successful realization of
climate change mitigation, of future wro negotiations, and of inducing market-
oriented reforms in China’s totalitarian state-capitalism are unlikely to succeed.
President Trump’s arbitrary destruction of the wro AB — and the lack of major-
ity support in the US Congress for restoring the wTo AB system, for concluding
new FTAs, and for introducing carbon taxes as the most efficient policy instru-
ment for carbon reductions aimed at climate change mitigation — illustrate
some of the continuing differences between business-driven US neoliberal-
ism (e.g. US preferences for power-oriented trade protectionism unrestrained
by impartial adjudication), compared with EU ordoliberalism (like leadership
for introducing Multi-Party Interim wTo arbitration in 2020, for adopting the
European climate law in June 2021, and for implementing the currently 14 leg-
islative EU Commission proposals aimed at making Europe the first carbon-
neutral continent by 2050, thereby exercising EU leadership inside and beyond
Europe for implementing the Paris Agreement on climate change mitigation).32

32 cfPetersmann (n 9) ch 9; European Commission, ‘Communication from the Commission
to the European Parliament, the Council, the European Economic and Social Committee
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The recent support by the iIMF and World Bank of activist fiscal, economic,
health, and environmental policies in response to the global health pandemic,
climate change, security and food crises illustrates how distinctions between
‘neoliberalism’, ‘state-capitalism), and ‘ordoliberalism’ refer to policy trends
that continue to evolve and elude precise definitions. Also in the USA, govern-
ment spending, budget deficits, central bank interventions, welfare payments
and corporate bailouts have increased over the past decades. The neoliberal
focus on business efficiency in terms of consumer prices is now challenged by
focusing also on the welfare of workers, farmers, house owners, and citizens
adversely affected by media concentration, rising health and housing costs, and
environmental harm. The focus on more systematic legal limitations of ‘market
failures’, ‘governance failures’ and ‘constitutional failures’ through multilevel
constitutionalism continues, however, to distinguish European ordoliberalism
from Anglo-Saxon and authoritarian, constitutional nationalism. The money-
driven US elections and business-driven US economic legislation (e.g. on import
protection, domestic sales of guns and tobacco, discriminatory environmental
regulation and tax benefits) undermine US leadership for protecting the sDGs.
For example, the US Inflation Reduction Act — as the most important climate
change mitigation legislation in US history — could be adopted in August 2022
only in exchange for numerous protectionist discriminations (like tax credits,
local content requirements) favoring US industries in violation of wTo law; the
Act also failed to respond to the 2022 US Supreme Court ruling limiting the reg-
ulatory powers of the US Environmental Protection Agency. Without congres-
sional and judicial recognition of human and constitutional rights to climate
change mitigation inside the USA, democratic support and judicial remedies for
climate change mitigation rest much weaker inside the USA (as the world’s per
capita biggest emitter of GHG) than in Europe.

5 Conclusions: UN and wro Governance Failures Require Plurilateral
Responses

This contribution explained the successful evolution of European integration
law since the 1950s as resulting from dialectic transformations of national
into multilevel, European constitutionalism limiting transnational governance
failures through multilevel protection of European pGs (like the ECHR, the

and the Committee of the Regions: Trade Policy Review — An Open, Sustainable and
Assertive Trade Policy’ coM /2021/66 final, 18 February 2021.
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EUCFR, the EU common market, monetary and environmental constitution-
alism). Europe’s ‘social market economy’ promoted the social adjustments,
‘human capabilities’ and structural changes needed for citizen support of eco-
nomic and democratic competition in open market societies. The EU’s ‘for-
eign policy constitution’ (e.g. Arts 3, 21 TEU) extended constitutionalism to
foreign policymaking, for instance by requiring the EU to respect and pursue
domestic constitutional principles (like human rights, democracy, rule-of-law,
sustainable development, compliance with UN law) also in the EU’s common
foreign and security policies. This ‘multilevel constitutionalism’ based on
multilevel human and constitutional rights and democratic, judicial and reg-
ulatory remedies and institutions enabled the EU to exercise leadership for
constitutional reforms of UN and wto law and governance (e.g. by pushing
for compulsory third-party adjudication in the UNCLOS, trade and investment
law). Constitutionalism made EU foreign policies more transparent, reasona-
ble and predictable. Yet, different constitutional traditions and increasing geo-
political rivalries entail that authoritarian rulers resist constitutional reforms
of UN and wto law aimed at better protecting human rights and the spGs.
Russia’s wars against Ukraine, Russian threats of nuclear aggression, the US
destruction of the wro AB adjudication system, and China’s suppression of
human rights illustrate transnational governance failures undermining global
PGs. Constitutional UN reforms (e.g. of the ineffective UN Security Council
system) and wTo reforms (like compliance with Article 17 DSU) appear ever
more unlikely. For instance, Pascal Lamy remained the only wro Director-
General who emphasized synergies between HRL and wTo law, and invited
the Inter-Parliamentary Union to convene regular parliamentary meetings
inside the wto in order to promote democratic support and accountability
of trade policies; Lamy’s call for ‘cosmopolitics’ aimed at enhancing the legiti-
macy and coherence of the world trading system, of its global governance, and
of its support by civil societies and ‘cosmopolitan constituencies’32 Outside
Europe, as discussed in Sections 2—4, nationalism, the difficulties of amending
national Constitutions, process-rather than rights-based constitutional tradi-
tions, power politics and neo-liberal ‘business capture’ of economic legislation
(e.g. by the US Congress) impede ‘multilevel democracy’ and rights-based
‘multilevel constitutionalism’ as policy strategies for protecting the spaGs.

33 cf Pascal Lamy, The Geneva Consensus. Making Trade Work for All (Cup 2013); Steve
Charnovitz, ‘The wro and Cosmopolitics) in Ernst-Ulrich Petersmann (ed), Reforming the
World Trading System. Legitimacy, Efficiency and Democratic Governance (OUP 2005) 437.
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5.1 Bounded Rationality: Geopolitical Rivalries as Permanent Facts

The authoritarian ‘strong man politics’ in China, Russia and in the US
Republican Party suggest that nationalism and hegemonic power politics will
continue undermining UN and wTo law and politics by supporting market
failures, governance failures and related constitutional failures. The ‘Beijing
consensus’ imposed by the power monopoly of China’s communist party3* is
not effectively constrained by China’s national Constitution (e.g. as citizens
cannot invoke and enforce human and constitutional rights through judicial
remedies in independent Chinese courts). Similarly, Russia’s President Putin
and his kleptocratic oligarchs dominate Russia’s police state without effective
‘constitutional checks and balances’; their executive governance suspended
human and democratic rights inside Russia (e.g. of the political opposition and
public media) and outside Russia (e.g. ordering illegal invasions into neigh-
boring countries, annexation and ‘Russification’ of occupied territories like
Crimea and the Donbass in Ukraine). Totalitarian power politics — like China’s
secretive ‘polit-bureau politics, ‘surveillance capitalism, disproportionate
health-lockdowns, Orwellian ‘social credit systems’, suppression of human and
minority rights and threats of military force (e.g. in the South China sea and
vis-a-vis Taiwan) — force democracies to respond by forming collective defense
alliances and protecting their citizens against foreign ‘weaponization’ of eco-
nomic interdependence. State-capitalism undermines citizen-driven market-
competition, for instance by means of non-transparent business privileges,
subsidies, state-owned enterprises and manipulation of non-convertible cur-
rencies. Russia’s political domination of the Eurasian Economic Community,
like China’s political domination of bilateral ‘Belt & Road agreements’ on
financial, trade and infrastructure networks, related Eurasian agreements on
regional Asian institutions and ‘China-Russia strategic cooperation’ are based
on power-oriented cooperation among authoritarian governments without
multilateral rules and institutions protecting human and democratic rights.
This focus on rulers and power-monopolies — rather than on protection of
citizens through independent media and remedies — is also characteristic of
many governments in former Soviet republics in Eurasia and less-developed
countries (like Iran, Myanmar, North Korea, Syria) and their opportunistic
conduct (e.g. in buying oil and gas from Russia undermining countermeasures
against illegal aggression by Russia, abstention from UN General Assembly

34 At the Communist Party congress in November 2022, President Xi Jinping followed the
example of Mao of unifying his personal control over the Party, the state and the mili-
tary apparatus and of evading constitutional time limits for his concentration of personal
power and his exclusion of political critics in the standing polit-bureau.
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resolutions condemning Russia for its illegal invasion of Ukraine and related
violations of erga omnes UN legal obligations like respect for democratic
self-determination). The regulatory competition among neo-liberal, state-
capitalist, ordoliberal constitutional and authoritarian paradigms of economic
regulation undermines the UN and wto ‘world order treaties’ EU efforts at
reforming the wTo appellate review system and investor-state arbitration, and
strengthening environmental policies by embedding them into the wto legal
and dispute settlement system, are resisted by hegemonic power politics.3
Human rights, democratic governance, rule-of-law and ‘corporate responsibili-
ties’ remain insufficiently protected also in the legal practices of the more than
10,000 transnational corporations participating in the ‘UN Global Compact’
on business and human rights. The ‘politicization’ of the wTo trading system
is likely to continue, for instance if wro members fail to extend the ‘covip-19
waiver’ and the wTo agreement on unreported fishing subsidies of June 2022
and to agree on a ‘climate waiver’ for cBAMs. The more authoritarian govern-
ments disregard global rules limiting ‘market failures’, ‘governance failures’ and
‘constitutional failures) the stronger becomes the risk of economic disintegra-
tion, for instance between ‘authoritarian alliances’ (e.g. among China, Russia
and other Eurasian countries), FTAs among democracies, and the non-aligned
‘global south’ prioritizing national development. The ‘polarization politics’ by
populist ‘strong men’ promoting anti-pluralist policies contributed to the ris-
ing number of authoritarian governments (e.g. also in ‘illiberal’ EU member
states like Hungary and Poland) and to the declining number of democracies,
thereby rendering democratic leadership for protecting the sDGs more diffi-
cult. A re-election of Donald Trump as US President in 2024 could mean the
end of democratic US leadership for multilateral protection of the spGs.

5.2 Transatlantic Leadership beyond NATO Remains Fragile

Anglo-Saxon neoliberalism prioritizes constitutional nationalism (as illus-
trated by the ‘Brexit’) and ‘process-based constitutionalism’ (as illustrated by
the unwritten British Constitution, the lack of references in written Anglo-
Saxon Constitutions to the SDGs) rather than rights-based, multilevel con-
stitutionalism requiring all branches of government to protect pGs (like UN
HRL, regional common markets, global environmental protection).36 Europe’s
multilevel constitutionalism perceives democratic constitutions as express-
ing dynamically evolving ‘living constitutions’ responding to changing regu-
latory challenges and needs of citizens; HRL is interpreted as requiring both

35  cfPetersmann (n 9) chs 3, 7-8.
36  cfnotes 4 and 5 above and related text.
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democratic legislators and the judiciary as ‘constitutional guardians’ to inter-
pret and develop laws and policies responding to citizen demand for protect-
ing pGs.37 Conflicting regulatory and foreign policy conceptions were the
main reason for the long-standing failures of the Transatlantic Partnership
cooperation since 1990.38 The ‘Brexiters’ pursue a ‘Singapore at Thames’ as a
deregulated competitor for the EU with more restrained judicial powers; like
former US President Trump, they assert national sovereignty to disregard inter-
national agreements (like the EU-UK Brexit Agreement of 2020) and European
adjudication. Business-driven economic regulation and related ‘regulatory
capture’ are today more restrained inside the EU (e.g. due to its public financ-
ing of political election campaigns) than in the USA, where business-financed
presidential and congressional elections often lead to appointment of business
leaders (like US President Trump, his Secretary of Commerce W.Ross), busi-
ness lobbyists (like USTR R.Lighthizer, his deputy usTr D.Shea) and congress-
men financed by business interests (like coal, steel, cotton, tobacco, gun and
pharmaceutical lobbies). The Biden administration temporarily settled some
of the EU-US trade disputes (e.g. over subsidies for aircraft makers Airbus and
Boeing, European digital taxes on US tech groups, the US Section 232 tariffs
on EU aluminum and steel). The Transatlantic Trade and Technology Council
did, however, not prevent the illegal trade discrimination in the 2022 Inflation
Reduction Act (e.g. in favor of producing electric vehicles and their batter-
ies in the USA); it may also prove incapable of preventing re-introduction
of discriminatory US steel tariffs if the EU should not accept the US propos-
als for imposing ‘carbon tariffs’ on ‘dirty steel products’ produced in China.
NATO cooperation remains strong in implementing countermeasures against
Russia’s illegal wars of aggression. Yet, it is uncertain whether China’s long-
standing support for dictatorships (like Iran, Myanmar, North Korea, Russia)

37  Fishkin and Forbath (n 5) similarly argue for ‘affirmative constitutional obligations’ (21—
23) of both legislative and judicial institutions to prevent oligarchic domination of the
US economy resulting in socially unjust inequalities and failures to protect PGs, as they
were recognized during most periods of US constitutionalism (like the early Republic,
the post-civil war reconstruction and the New Deal legislation, when ‘constitutional
economic order hinged on a governmental duty to assure decent work and livelihoods,
collective bargaining, social insurance, and other social goods to all Americans’, 254—
55). Yet, progressive arguments using ‘living constitutionalism’ for advocating political
reforms as being constitutionally required remain challenged by US conservatives using
‘originalist constitutional interpretation’ for opposing such reforms. Given the Supreme
Court’s conservative view of the US Constitution and the difficulties of amending the US
Constitution, US advocates of the sDGs often avoid constitutional interpretations and
human rights arguments in support of the SDGs.

38  See the chapter by Fahey.
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and Chinese military aggression against Taiwan will promote common trans-
atlantic countermeasures similar to those introduced against Russia’s military
aggression. The lack of US trade policy leadership (e.g. through concluding
transatlantic and transpacific FTAs updating trade rules among democracies)
will inevitably increase the relative power of ‘authoritarian alliances’ like the
Shanghai Cooperation Organization as the world’s largest regional economic
and security organization in terms of territory and population. Europe remains
a regional rather than global power in view of its military, economic and tech-
nological dependencies on the USA.

5.3 Plurilateral Protection of sDG s Depends on Democratic Bottom-up
Constitutionalism

As democracies cannot trust totalitarian power politics, they increasingly
resort to pluri-or unilateral policy responses and collective countermeasures.
The EU’s multilevel constitutionalism, UN HRL and the recognition of affirm-
ative constitutional duties to protect PGs (like protection of the environment)
remain driven by multilevel constitutional, participatory and deliberative
democracy as protected in Articles 9-12 TEU. The defense of democracy in
Ukraine against Russia’s illegal aggression illustrates how rule-of-law and the
survival of democracies may require ‘democratic wars of independence’ based
on active citizenship3? and defense alliances among ‘militant democracies’ As
the current health, environmental, economic, food, migration and security cri-
ses were provoked by governance failures, democracies and the EU have good
reasons to base their foreign policies on defending democratic constitution-
alism, as prescribed in Arts 3 and 21 Lisbon Treaty. For instance, the EU has
introduced new regulations for

— screening foreign investments inside the EU;

— limiting access of non-EU companies to government procurement
inside the EU unless reciprocal access of EU companies is secured;

— avoiding ‘carbon leakage’ through unilateral EU carbon border adjust-
ment measures;

— EU ‘anti-coercion measures’ providing for unilateral EU counter-
measures against economic sanctions by third countries (like China);

— EU ‘sustainability sanctions’ in response to foreign violations of labor
rights, human rights and of sustainable development commitments;

39  cfJon Alexander and Ariane Conrad, Citizens: Why the Key to Fixing Everything is All of Us
(Canbury Press 2022).
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— EU emergency powers for responding to supply chain problems (as
they emerged during the covip-19 and energy crises); and
— stronger EU anti-subsidy and emergency export control regimes.*°

Similarly, the failures of the wTo ‘single undertaking’-and consensus-practices
prompt ever more Wwro members to conclude plurilateral ‘club agreements’ like

— FTAs and similar preferential trade agreements (e.g. under Article
XXIV GATT);

— ‘critical mass agreements’ like the 1996 wTo Information Technology
Agreement, which was initially negotiated among 29 wTo members
and progressively extended on a most-favored nation basis covering
now 97% of world trade in information technology products among
83 countries; and

— other plurilateral agreements like the wro Government Procurement
and Aircraft Agreements.

Constitutionalism suggests embedding cBAMS into broader ‘GHG reduction
clubs’ making market access conditional on, inter alia, agreed ‘green product
standards) agreed procedures for calculating ‘embedded carbon’ in products
and equivalence of diverse GHG reduction policies, reductions of fossil fuel sub-
sidies, agreed rules for renewable fuel subsidies, and the elimination of tariffs
on environmental goods and services, with due respect for the wro principles
of special and differential treatment of less-developed countries and the envi-
ronmental law principle of common but differentiated responsibilities.*! Just

40

41

cf Alan Hervé, ‘European unilateralism as a tool for regulating international trade: a
necessary evil in a collapsing multilateral system’ Fondation Robert Schuman (28 March
2022) <https://www.robert-schuman.eu/en/european-issues/0626-european-unilateral
ism-as-a-tool-for-regulating-international-trade-a-necessary-evil-in-a>accessed 28 August
2023.

On the problems of linking diverse CBAM systems see the various contributions to the
symposium on ‘Taxing, Regulating, and Trading Carbon’ (2022) 116 AjiL Unbound 191.
Arguably (as explained in the chapter by ]J. Flett), the EU’'s cBAM is justifiable under
GATT Article XX, a (EU protection of the human right to climate change mitigation), XX,
b (health protection), XX, d (a non-discriminatory EU emission trading system) and XX, g
(non-discriminatory conservation of exhaustible natural resources) as well as under the
heading of Article xx GATT (EU leadership for reducing GHG emissions through a non-
discriminatory emission trading system multilaterally agreed among EU and EFTA states);
it does not violate the Paris Agreement (e.g. on ‘common but differentiated responsibili-
ties’), which the EU continues to support and which does not limit sovereign rights under
Article xx GATT. Following a G7 initiative for promoting ‘carbon clubs’ in June 2022, trade
ministers representing more than 50 wro members launched an initiative for promoting
trade-related climate mitigation rules in January 2023.


https://www.robert-schuman.eu/en/european-issues/0626-european-unilateralism-as-a-tool-for-regulating-international-trade-a-necessary-evil-in-a
https://www.robert-schuman.eu/en/european-issues/0626-european-unilateralism-as-a-tool-for-regulating-international-trade-a-necessary-evil-in-a
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as the multilaterally agreed trade restrictions in the UN Convention on Trade
in Endangered Species and in the Montreal Protocol and Basel Convention
on Transboundary Movement of Hazardous Wastes were never challenged
in wro dispute settlement proceedings, multilaterally agreed GHG reduc-
tion clubs, ‘environmental goods agreements) newly agreed subsidy rules and
fossil fuel disciplines should set incentives for plurilateral cooperation with
‘critical mass membership’ promoting non-discriminatory treatment without
free-riding. Consensus on a ‘package deal’ and ‘grand bargain’ might require
a broader ‘wTo sustainability agenda’ on how to promote the broader policy
objectives of a ‘circular economy’ (e.g. reducing waste and plastic pollution
by re-cycling), sustainable agriculture (e.g. addressing bio-diversity, water and
food security issues), greening of transport services, the ‘blue economy’ (like
over-fishing, ocean pollution) and a ’just transition’ assisting less-developed
countries through financial and technical assistance.

The diversity of governmental and private company pledges of GHG reduc-
tions also calls for promoting civil society incentives for active participation
in decentralized monitoring of market failures (like pollution harms) and
governance failures (like non-implementation of GHG pledges). Enhancing
synergies between human and legal rights to protection of the environment
can strengthen democratic and judicial remedies and citizen participation.
Arguably, an effective ‘circular economy’ (e.g. avoiding harmful externalities)
requires ‘circular constitutional democracies’ empowering citizens to chal-
lenge pollution externalities through equal rights, democratic and judicial
remedies. As prices of internationally traded goods often do not reflect their
environmental and social costs, the UN and wTo sustainable development
goals must factor in the pollution costs, human and labor rights, and the ‘plan-
etary boundaries’ to promote social welfare, just as neo-liberal ‘shareholder
conceptions’ of company goals must be replaced by more inclusive ‘stake-
holder conceptions’ and ‘social corporate responsibilities’. This requires not
only stronger reporting requirements of companies on their environmental,
social and governance (ESG) performance. The ‘constitutional politics™-and
‘constitutional economics’-methodologies argue more broadly that constitu-
tional democracies can remain effective only if the human and constitutional
rights of citizens are protected by democratic legislation, administration and
adjudication protecting rule-of-law and empowering citizens. Even if Europe’s
multilevel constitutionalism has no equivalent outside Europe, the transfor-
mation of national into transnational ‘aggregate PG s’ (like the SDGs) requires
extending national constitutionalism to transnational governance of pGs.
History suggests that such constitutional reforms require perennial struggles
of citizens for collective protection of human rights limiting abuses of power.
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In a globalized ‘world on fire, reasonable citizens must recognize themselves as
human beings with cosmopolitan responsibilities rather than only as national
citizens of this or that state. Without such a cosmopolitan ‘Sisyphus morality’
and stronger leadership from constitutional democracies, realizing the SDGs
remains a utopia.

Even if preference heterogeneity requires second-best strategies for protect-
ing the sDGs, the EU countries should continue challenging protectionist dis-
criminations as those in the 2022 US Inflation Reduction Act and those applied
by authoritarian wro members. Continued EU leadership for reforming wto
third-party adjudication and investor-state arbitration remains necessary for
protecting the SDGs, human rights and non-discriminatory conditions of com-
petition — at least in the external relations of the EU. If plurilateral cooperation
among like-minded countries — rather than global economic integration also
among geopolitical rivals — should become the new security policy paradigm,
UN and wrto governance will become even less capable of protecting the
sDGs. The entry into force, on 1 January 2022, of the Regional Comprehensive
Economic Partnership (RCEP) between China and 14 Asia-Pacific countries,
and its regulatory competition with the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (cpTpp),#? illustrates how Asian
countries — similar to African countries participating in the Pan-African FTa,
American countries participating in regional FTAs in Southern, Central and
North America, and European countries participating in the EU, EFTA, EEA
and external FTAs with third countries — remain determined to protect the
advantages of rules-based, liberal trading systems, notwithstanding increas-
ing challenges of the wto system. The lack of provisions on labor rights and
environmental protection in the RCEP agreement, as in most bilateral ‘Belt &
Road’ agreements concluded by China, illustrates China’s lack of leadership
for the human rights and environmental dimensions of the sDGs. By involving
domestic democratic institutions, non-governmental actors (like business and
‘green cities’), science-based regulatory agencies and epistemic communities,
democratic support and ‘checks and balances’ can be enhanced.*® The UN’s

42 The cpTPP is an FTA between Australia, Brunei Darussalam, Canada, Chile, Japan,
Malaysia, Mexico, Peru, New Zealand, Singapore and Vietnam, which entered into force
in 2018 after US President Trump withdrew the USA in spite of the earlier signing of the
agreement by the Obama administration.

43  See Chapters 4 and 5; on the problematic relationships between democratic and ‘stake-
holder governance’: Harris Gleckman, Multistakeholder Governance and Democracy.
A Global Challenge (Routledge 2018); Liliana B Andonova, Moira V Faul and Dario Piselli
(eds), Partnerships for Sustainability in Contemporary Global Governance (Routledge 2022).
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‘constitutional governance model’ and Europe’s multilevel constitutionalism
are reminders that — without empowering citizens through human and dem-
ocratic rights, parliamentary and judicial protection of transnational rule-of-
law, and transnational democratic cultures — transnational rule-of-law, social
justice and other PGs are unlikely to be effectively protected for the benefit of
all citizens. As explained by the ‘paradox of freedom, they risk being eroded by
abuses of public and private power.**
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CHAPTER 3

Constitutional Economics and Transnational
Governance Failures

Armin Steinbach

1 Introduction

Failure is a negatively connotated label.! Blaming mistakes and failures is
standard practice of rhetoric rivalry between political opponents? and even
extends to the diplomacy-based world of international relations.? In interna-
tional law, failure is possibly most salient as analytical and normative refer-
ence in relation to the ‘failed state’ Rooted in the traditional thinking of the
Westphalian system, the failed state carries the narrative of a state’s inca-
pacity to live up to the classical international law ideal, notably to ensure a
minimum authority over territory and citizens and refers to the collapse and
dissolution of States.* Failing states share characteristics of inadequate struc-
tural competency, including, inter alia, the inability to advance human welfare
and security.’®

1 Michael Howlett, ‘The Lessons of Failure: Learning and Blame Avoidance in Public Policy-
Making’ (2012) 33 International Political Science Review 539.

2 Andreas Kruck, Kai Oppermann and Alexander Spencer, ‘Introduction: Mistakes and Failures
in International Relations’ in Andreas Kruck, Kai Oppermann, Alexander Spencer (eds),
Political Mistakes and Policy Failures in International Relations (Palgrave Macmillan 2018) 5,
18 (“The close link between labelling a policy a failure, blaming its originators and reaping
political benefits from succeeding in the blame game crucially contributes to making the
designation of a policy as a failure so political, powerful and contested.”).

3 Mark Bovens and Paul ‘t Hart, ‘Revisiting the Study of Policy Failures’ (2016) 23 Journal of
European Public Policy 653; Annika Brandstrom and Sanneke Kuipers, ‘From ‘Normal
Incidents’ to Political Crises: Understanding the Selective Politicization of Policy Failures’
(2003) 38 Government and Opposition 279; Krebs, ‘How Dominant Narratives Rise and
Fall: Military Conflict, Politics, and the Cold War Consensus’ (2015) 69 International
Organization 8og.

4 Rosa Ehrenreich Brooks, ‘Failed States, or the State as Failure?’ (2005) 72 The University of
Chicago Law Review 1159.

5 Mario Silva, State Legitimacy and Failure in International Law (Brill Njhoff 2014).

© ARMIN STEINBACH, 2024 | DOI:10.1163/9789004693722_004
This is an open access chapter distributed under the terms of the cc By 4.0 license.
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At the same time, failures are the source of enlightenment,® learning” and
political impetus.® They offer the genuine rationale for states to enter into
international cooperation and produce international law ushering into a
regional and international agreements which may be understood as response
to failed domestic-only policies. Historically, any shift in governance occur-
ring vertically (between sovereign states and transnational or supranational
entities) or horizontally (shifting competence between or within domestic or
transnational entities, e.g. altering competences between EU institutions) is
preceded by applying benchmarks of, inter alia, inadequacy, ineffectiveness,
unfairness — and hence implicitly posit a failure judgment on a given govern-
ance structure.® The EU, as most sophisticated construct of supranationality,
evolved through various stages of institutional, political, and economic failures
that gave rise to a unique architecture of rights, obligations, and competences.

Failure also became a popular analytical category amidst the loss of con-
trol of nation states to regulate an interconnected world by domestic means.
Constitutionalism and transnational governance are inevitably connected to
failure, as nations have not only lost their grip on setting rules effectively but
also struggle to manage the disruptive process of globalization and social, cul-
tural, and legal interconnectedness. Local and national actions and decisions

6 “Trial-and-error” is at the heart of “Critical Rationalism” as developed by Karl Popper. The
permanent learning process through failing is inherent to the trial and error process; this
process is open to criticism and corrections and denies any deterministic approach by rec-
ognizing error and failure as sources for progress. Karl R Popper, Auf der Suche nach einer
besseren Welt: Vortrdge und Aufsdtze aus dreifSig Jahren (8th edn, Piper 1995) 79.

7 On the learning effect from policy failures also Michael Howlett, ‘The Lessons of
Failure: Learning and Blame Avoidance in Public Policy-Making’ (2012) 33 International
Political Science Review 539; Pat Gray, ‘Disastrous Explanations — Or Explanations of
Disaster? A Reply to Patrick Dunleavy’ (1996) 11 Public Policy and Administration 74.

8 Political speeches often refer to failures as reference point for political change and to differ-
entiate past and future political action. For example, Macron’s famous speech on the future
of the European continent in 2017 at Sorbonne University referred to failure four times; sim-
ilarly, Macron referred to failure in his Speech at the closing ceremony of the Conference
on the Future of Europe in 2022; former German foreign minister Joschka Fischer in his
famous speech on “From Confederacy to Federation — Thoughts on the finality of European
integration” at Humboldt University referred to policy failures two times. For failure as
element of political narrative see Arjen Boin, Paul ‘t Hart, and Allan McConnell, ‘Crisis
Exploitation: Political and Policy Impacts of Framing Contests’ (2009) 16 Journal of European
Public Policy 81.

9 Michael Howlett, ‘The Lessons of Failure: Learning and Blame Avoidance in Public Policy-
Making’ (2012) 33(5) International Political Science Review 539, 541-542; Allan McConnell,
‘Policy Success, Policy Failure and Grey Areas In-Between’ (2010) 30(3) Journal of Public
Policy 345, 349-351.
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produce increasingly extraterritorial effects, for instance by way of trade and
environmental changes, which cannot be solved only at the domestic level.
Complex cross-border interdependencies and side-effects ensue from free
trade in goods, services, and financial capital.!l® Revolutionary advances in
knowledge and technology have changed the preconditions of nation states as
the legitimate and effective entities of decision-making and problem-solving.
Modern societies interconnecting knowledge, technology, governmental and
non-governmental interaction across borders do not longer coincide with
territorially-bound regulation and the traditional sources of legitimacy.!

The world’s increasing interconnectedness and transboundary mutation
imply national public goods to turn into transnational public goods, and
domestic and international policy proponents of a political order endorsing
the protection of public goods may hence easily take recourse to policy failures
as analytical and normative argument. The provision and protection of public
goods is traditionally plagued by failures, but the interconnected world has
rendered effective provision of public goods even more prone to failure, as the
community affected by external effects has expanded in size and heterogeneity.

The core contribution put forward in this chapter is to invoke constitu-
tional economics to better understand the failures plaguing the governance
of transnational public goods and offering avenues to overcome it. The thrust
of this approach is to abandon the dominant lens of welfare economics with
its neoclassical ‘maximization paradigm’ and rational choice focus that under-
lies realist theories in international relations.!? Rather, the constitutional eco-
nomic premise rests on ‘constitutional contract/exchange paradigms) notably
mutual individual and collective gains enabled by constitutional cooperation
improving the ‘laws and institutions’ of the economic-political order protect-
ing informed, individual and democratic preferences. Constitutional eco-
nomics re-directs the focus of economic analysis away from individual utility
maximization towards designing markets and political arenas such that ‘con-
sumer sovereignty’ on markets and ‘citizen sovereignty’ in political domains
form the analytical and normative benchmark. In political practice, however,
constitutional economics has been fertile only in European constitutional-
ism, where ‘constitutionalizing’ the ubiquity of abuses of public and private
power in the economy were progressively embedded into multilevel theories

10  Inger-Johanne Sand, ‘Polycontextuality as an Alternative to Constitutionalism’ in Christian
Joerges, Inger-Johanne Sand and Gunther Teubner (eds), Transnational Governance and
Constitutionalism (Hart Publishing 2004) 48.

11 ibid 58.

12 Carmen E Pavel, Law Beyond the State (Oxford University Press 2021) 58-8s.
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of democratic constitutionalism and social justice. Constitutional econom-
ics does not offer normative appeal to regimes characterized by authoritar-
ian and neoliberal governments. The respective problem-solving capacities
of authoritarian power politics and business-dominated politics are difficult
to align with constitutional economics in light of diverse value priorities (e.g.
individual vs collectivist values) and diverse types of competition (e.g. con-
flictual struggle-type rivalries vs rules-based competition limiting monopoly
powers and other restraints of competition). Systemic rivalry undermines
constitutional economics arguments for multilevel protection of human and
constitutional rights and effective third-party adjudication enabling individu-
als to pursue both their diverse private self-interests and their common public
interests in mutually coherent ways.!3

While limited in normative appeal to political systems undermining eco-
nomic and social inclusion of individuals or those over-emphasizing utilitarian
individualism as policy orientation, constitutional economics offers analytical
rigor in underscoring ‘market failures’, ‘governance failures’ and ‘constitutional
failures’ as sources of transnational governance failures. Constitutional eco-
nomics offers a framework to explain why ‘intergovernmental supply of public
goods’ requires ‘institutional checks and balances’ limiting abuses of public
and private powers and judicial protection of rule-of-law to promote individ-
ual and democratic autonomy by assisting citizens and governments in max-
imizing long-term benefits and minimizing costs in the pursuit of individual
and collective preferences.!

Against this background, this chapter proceeds as follows: Section 2 unfolds
the analytical framework of constitutional economics and spells out its notion
of mutual agreeability of constitutional arrangements for all members of soci-
ety. ‘Consumer sovereignty’ and ‘citizen sovereignty’ guide the quest for inclu-
sive social and economic arrangements that meet basic needs of all citizens
and consumers requiring mutually agreed protection through constitutional
rights. However, the normativity of constitutional economics has been lim-
ited to the EU constitutionalism, yet meets deaf ears under process-oriented,
authoritarian, or business-biased concepts of political and economic govern-
ance. Building on the constitutional economic insight, Section 3 disentangles
market, governance and constitutional failures in the supply of transnational

13 Ernst-Ulrich Petersmann, ‘Neoliberalism, Ordoliberalism and the Future of Economic
Governance’ (2023) Journal of International Economic Law (book review).

14 Ernst-Ulrich Petersmann and Armin Steinbach, ‘Neo-liberalism, State-capitalism and
Ordo-liberalism: “Institutional Economics” and “Constitutional Choices” in Multilevel
Trade Regulation’ (2021) 22 Journal of World Investment and Trade 1.
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public goods. These failure types have historically stood in variable relationship
to each other and drew policy-makers efforts to remedy to a different degree.
Constitutional economics further requires, as discussed in Section 4, correction
of market failures to the protection of public goods, notably by widening the
narrow focus on cost-benefit analysis and instead locating the ultimate sources
of choices and preferences in individuals and in their informed exchange con-
tracts. With policy failures increasingly shifting from domestic government to
transnational governance levels, ‘citizen sovereignty’ emphasizes the case for
implementation of legislative, administrative and adjudicative protection of
rule of law and equal rights in transnational governance (Section 5).

2 The (Limited) Value of Constitutional Economics for the Study of
Transnational Governance Failures

Neoclassical economics offers valuable analytical tools in addressing interna-
tional law and economic regulation. Rational choice analysis of law has been
applied productively to international law and cooperation.!> For instance,
scholarship has put emphasis on the issue of compliance with or disregard for
international law rules and the extent to which this may be influenced by eco-
nomic considerations and choices.1® It offered the descriptive and prescriptive
yardstick for realist theories to cast doubt on the relevance of international
law, and instead consider states as rational egoists in a self-help world.'” The
underlying neoclassical Walrasian tradition in economics posits the “max-
imization paradigm” of individual utility in a world populated by perfectly
rational homines oeconomici!® While behavioral economics offers some
relaxations to the rationality paradigm,!® constitutional economics questions
the efficiency-focused and utility-only perspective more fundamentally. This

15  See, e.g., Jeffrey Dunoff and Joel P Trachtman, ‘Economic Analysis of International Law’
(1999) 24 Yale Journal of International Law 1; Jagdeep S Bhandari and Alan O Sykes,
Economic Dimensions In International Law: Comparative and Empirical Perspectives
(Cambridge University Press 1998).

16 Cf. Joel P Trachtman, The Economic Structure of International Law (Harvard up 2008).

17 John ]. Mearsheimer, ‘The False Promise of International Institutions’ (1994) 19
International Security 5; Eric Posner, The Perils of Global Legalism (Reprint, University of
Chicago Press 2009).

18  Tracing back to Lionel Robbins, An Essay on the Nature and Significance of Economic
Science (2nd edn, Macmillan 1935) 16.

19  Annevan Aaken, ‘Behavioral International Law and Economics’ (2014) 55 Harvard Journal
of International Law 427.
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disciplinary strand draws from the work of James M. Buchanan,? the work
on limited knowledge of state planners by F.A. Hayek, and emphasizes the
choice of rules and institutions by offering a process-oriented rather than an
outcome-focused view on the optimal design of institutions. If economics is
about the arrangements within which individuals and collective actors make
‘efficient choices’ in response to scarcity, it is important to distinguish choices
within existing constraints (as studied by ordinary economics) from choices
among alternative legal and institutional constraints (as studied by constitu-
tional and ‘institutional economics’).! The focus on comparative rule design
rests on the basic premise that the order of rules affects the resulting order
of actions.?? Interested in the institutional structure of an economy rather
than its outcome, Buchanan conceptualizes the rules governing markets as
determining private market choices and the rules leading to political decision-
making as matters of collective-political choice — on both markets and politics
the normative benchmark is that sovereign individuals enter into voluntary
agreement among sovereign individuals.?3

Constitutional economics does not draw from maximizing utility (as moti-
vating realists theories). It instead emphasizes individual freedom of choice as
a constitutional value (e.g. grounded in respect for human dignity and human
rights) and the procedural concept of ensuring mutual benefits from volun-
tary cooperation and gains from trade.?* To some extent this approach aligns
with welfare economics pertaining to the market dimension, with voluntary
market-exchanges as safeguard for efficient and mutually beneficial market
transactions; but constitutional economics extends the “mutual gains from
trade” notion to voluntary co-operation more generally understood, includ-
ing arrangements for collective action, private and public.25> Mutual benefits
accrue in situations where transactions or arrangements generate benefits to

20  Geoffrey Brennan and James M Buchanan, The Reason of Rules — Constitutional Political
Economy (Cambridge University Press 1985); James M. Buchanan, ‘The Domain of
Constitutional Economics’ (1990) 1 Constitutional Political Economy 1.

21 On institutional economics Ludwig Van den Hauwe, ‘Public Choice, Constitutional
Political Economy and Law and Economics’ in Boudewijn Bouckaert and Gerrit De Geest
(eds), Encyclopedia of Law and Economics (Vol. 1, Edward Elgar 2000) 603.

22 Friedrich A. Hayek, ‘Rechtsordnung und Handelsordnung’ in Friedrich A. Hayek,
Freiburger Studien (]. C. B. Mohr (Paul Siebeck) 1969) 161.

23 Viktor Vanberg, ‘Market and state: The pe